BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive ∙ Bolivia, North Carolina 28422 ∙

Phone: 910-253-2900 ∙

Fax: 866-293-0649

June 1, 2021
MEMORANDUM
TO:

Ed Lemon, Chairman
Brunswick County Board of Education

FROM:

Dr. Jerry L. Oates, Superintendent
Brunswick County Schools

SUBJECT:

Board of Education Meeting

The next regular meeting of the Brunswick County Board of Education will be held on Tuesday, June 8,
2021. The meeting will begin at 6:00 p.m. and will be held in the County Commissioners’ Chambers of
the David R. Sandifer County Administration Building, 30 Government Center Drive, Bolivia, North
Carolina.
The meeting will also be broadcast on the Brunswick County Schools Livestream Channel, linked on
the district website: www.bcswan.net.
CLOSED SESSION
The Board will enter closed session pursuant to N.C. Gen. Stat. §143-318.11 (a)(1), (2), (3), (5), (6), (7),
(8), (9) and (10) to permit the Board to act in the public interest as permitted by this statute and to
consider confidential personnel matters.

JLO/vjb
c:

Board Members
Richard Green, Board Attorney
Randall Woodruff, County Manager
Jennie Bryan, Teacher of the Year
Chambers of Commerce
Bonnie Jordan, Communities In Schools
News Media
Superintendent’s Cabinet Members
Directors
All Principals: PLEASE POST FOR STAFF MEMBERS

Board Members: Harry E. Lemon, Jr., Chairman • Steven P. Barger, Vice-Chairman • Gerald D. Benton, Jr. • David M. Robinson • Robin A. Moffitt
Dr. Jerry L. Oates, Superintendent

BRUNSWICK COUNTY BOARD OF EDUCATION

MEETING AGENDA
COMMISSIONERS’ CHAMBERS
DAVID SANDIFER ADMINISTRATION BUILDING
30 GOVERNMENT CENTER DRIVE
BOLIVIA, NORTH CAROLINA 28422
June 8, 2021
6:00 p.m.

OPENING CEREMONIES
Call to Order
Mr. Harry E. Lemon, Jr., Chairman of the Board
Moment of Silence
Pledge of Allegiance
Public Address
1. Ginny Quaglia
2. Mary Ann McCarthy
3. Joan Hall
4. Mel Foels
5. Emily Donovan
Board Salute
1. City of Southport – Mayor Hatem and City Manager Hargrove
Presentations
1. District Spotlight – Daniel Seamans, Chief Communications Officer
PARLIAMENTARY PROCEDURES
Approval of the Meeting Agenda
Approval of Minutes
1. May 4, 2021 – Regular Meeting
2. May 18, 2021 – Operations Committee Meeting
3. May 18, 2021 – Curriculum Committee Meeting
4. May 18, 2021 – Finance/HR Committee Meeting
CONSENT ITEMS: FOR APPROVAL
1. Improvement Plan for Social Emotional Learning & School Mental Health (SMH)
2. Alternative School Accountability Participation for 21-22 School Year
3. Driver’s Education Contract
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4.
5.
6.
7.
8.
9.
10.
11.
12.

CTE Local Plan
Capital Outlay Budget Resolution
Lottery Fund Application
Interim Budget Resolution
Year-End State Budget Amendment Resolution
NCSBT Insurance Coverage Agreements
Payroll Schedules 2021-2022
Budget Amendments
Critical Staff Incentive for Current BCS Employees

ACTION ITEMS: FOR APPROVAL
1. New District Phone System
• IntelePeer Cloud Communications, LLC
• DISYS Solutions, Inc.
2. Policies on 1st Reading:
• 7720 Employee Political Activities
• 2310 Public Address to the Board
3. Board Committee Structure
DISCUSSION/ANNOUNCEMENTS BY SUPERINTENDENT AND BOARD MEMBERS
1. Next regular Board of Education meeting – July 6, 2021, relocated to Central Office

CLOSED SESSION
The Board will enter closed session pursuant to N.C. Gen. Stat. §143-318.11 (a)(1), (2), (3), (5), (6), (7), (8), (9)
and (10) to permit the Board to act in the public interest as permitted by this statute and to consider confidential
personnel matters.

OPEN SESSION
1. Actions Arising from Closed Session
ADJOURNMENT

INFORMATION ITEMS (For Information Only)
1. Board approved items from May 18 Committee Meetings
• CGMS Band & Choir Renovations
• Parking Lots at NBHS
• Parking Lots at WBHS
• Waccamaw Roof Contract
• The COAST Roof Contract
• Design Build Method of Project Delivery for HVAC Improvements with ESSER Funding
2. June Contingency Allowances Monthly Distribution Report

Page 2 of 3

DATES TO REMEMBER
JUNE 2021
1
2
3
1-4
8
21
22

North Brunswick High School Graduation
South Brunswick High School Graduation
West Brunswick High School Graduation
Required Workdays – Traditional
Board Meeting
Summer Learning Begins
Committee Meetings (if needed)

JULY 2021
5
6
20
30

Independence Day – Buildings Closed
Board Meeting (Held at Central Office)
Committee Meetings (if needed)
Summer Learning Ends
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Back to Agenda

BRUNSWICK COUNTY BOARD OF EDUCATION
MINUTES
May 4, 2021

The Brunswick County Board of Education met on Tuesday, May 4, 2021 in the Commissioners’ Chambers of the
David R. Sandifer Brunswick County Administration Building. Members present were: Chairman Harry E.
Lemon, Jr., Vice-Chairman Steven Barger, Gerald Benton, David Robinson, and Robin Moffitt. Also in
attendance were: Superintendent Dr. Jerry L. Oates, Assistant Superintendent of Accountability and Innovative
Programs Darrell Cheers, Assistant Superintendent of Instructional Services Molly White, Chief Financial Officer
Freyja Cahill, Chief Human Resources Officer Steve Foster, Chief Communications Officer Daniel Seamans,
School Board Attorney Richard Green, and Executive Assistant and Clerk to the Board Victoria Bullard.
Mr. Harry E. Lemon, Jr., Chairman, called the meeting of the Brunswick County Board of Education to
order at 6:00 p.m.
Moment of silence was observed.
The Pledge of Allegiance was led by Mr. Benton.
BOARD SALUTE
The Board recognized 1SG Jeff Clendenin, JROTC instructor at West Brunswick High School, for being named a
2021 NC School Hero. Out of 4,900 nominees, only 10 across the state of North Carolina were selected to receive
this honor. The Education Lottery created the NC School Heroes program to showcase positive impacts teachers,
principals, and other school workers have in public schools everyday and the nominations come from parents,
school employees, and community members. As a 2021 NC School Hero, 1SG Clendenin received $10,000 for
himself, and an additional $10,000 for his school. WBHS Principal Jonathan Paschal spoke to Clendenin’s
positive impact on past and current students, and noted that the $10,000 prize for the school is going back into the
JROTC Program. Congratulations to 1SG Clendenin!
PRESENTATIONS
1. District Spotlight – Chief Communications Officer Daniel Seamans announced the 2021-2022 Teachers,
Rookies, and Instructional Assistants of the Year and the Finalists for Special District Awards. Attached
is the full presentation including each school’s winner and accolades submitted by their colleagues.
2. Teachers’ Voice – Brunswick County Schools Teacher of the Year Jennie Bryan presented the final
Teacher’s Voice of the 20-21 school year. Ms. Bryan expressed her gratitude for the support and
commitment to the Teacher Advisory Committee Program. She thanked the Board for their interaction
with teachers, and encouraged them to continue to seek collaboration with the teacher voice.
The May teacher spotlight was Mr. Drew Dimaggio, 4th and 5th grade AIG Math teacher at Lincoln
Elementary. Mr. Dimaggio spoke to the turbulence of the past year, both politically and socially. Students
were expressing strong opinions, but struggling to remain respectful. For that reason, respectful, calm, and
thoughtful communication became a focus in his classroom. Mr. Dimaggio models vulnerability and
humility for his students, allowing them to feel safe to ask questions and make mistakes.
PARLIAMENTARY PROCEDURES
APPROVAL OF THE MEETING AGENDA
A motion was made by Benton and properly seconded by Barger to approve the meeting agenda with three
amendments to the Discussion Agenda: SBHS Women’s Soccer Team, COVID Vaccines in High Schools, and
Social Studies Standards. The motion carried unanimously.
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APPROVAL OF MINUTES
1.
2.
3.
4.

April 13, 2021 – Regular Meeting
April 20, 2021 – Operations Committee Meeting
April 20, 2021 – Curriculum/Policy Committee Meeting
April 20, 2021 – Finance/HR Committee Meeting

A motion was made by Barger and properly seconded by Robinson to approve the minutes as presented. The
motion carried unanimously.
CONSENT ITEMS: FOR APPROVAL
1.
2.
3.
4.
5.
6.
7.
8.

Bathroom Renovations South Group A
Bathroom Renovations South Group B
Bathroom Renovations South Group C
Bathroom Renovations West
Bathroom Renovations North
CTE Renovations Contract
KSQ Change Order
Xerox Contract for Publications Department
9. Capital Improvement Plan
10. Budget Amendments
11. Partnership with UNCW through the Professional Development System

A motion was made by Barger and properly seconded by Moffitt to approve the Consent Items as presented.
The motion carried unanimously.
ACTION ITEMS: FOR APPROVAL
1. Continuation of Math, EC, and CTE Construction Signing Bonus – At the April 20 Committee
Finance/HR Meeting, Chief Human Resources Officer Stephen Foster updated the Board on the results of
the Critical Staff Hiring Incentive that was implemented in January in the areas of Math, EC, and CTE
Construction. He noted that the effectiveness of the incentives may have been compromised by the timing
of implementation and recommended continuing a modified version of the plan during the 2021-2022
hiring season. The recommended modification would include a $1,000 up-front bonus and $400 per each
of the 10 contracted months.
A motion was made by Barger and properly seconded by Robinson to approve the Continuation of the Signing
Bonuses for Positions in Math, EC, and CTE Construction. The motion carried unanimously.
DISCUSSION/ANNOUNCEMENTS BY SUPERINTENDENT AND BOARD MEMBERS
1. The June Board of Education meeting originally scheduled for Tuesday, June 1 has been moved to
Tuesday, June 8, as June 1is now the date of the North Brunswick High School graduation.
2. Social Studies Standards – With the State Board of Education’s approval of new Social Studies Standards on
February 4, 2021, those standards have been made available on the BCS district website under “District
News,” including a highlight of the changes and links to complete documents. These standards will be
implemented in the 2021-2022 school year. Dr. Oates also highlighted Policy 7720, which allows discussion
of political topics so long as both sides are presented.
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3. SBHS Women’s Soccer Team – Mr. Barger congratulated the South Brunswick High School Women’s
Soccer team on their advancement to the playoffs. The team advanced to the NCHSAA playoffs, but were
eliminated by Northern Guilford in the 1st round. Congratulations to the Lady Cougars on a successful
season!
4. Vaccines for Students 16+ - Information was released by the Brunswick County Health Department
offering COVID vaccinations to students 16+. Several Board members expressed concern about the
vaccines being administered on school grounds while students are in BCS care, the loss of instructional
time, and the potential for adverse reactions.
A motion was made by Benton and properly seconded by Robinson to prohibit COVID vaccinations in BCS
facilities until legal counsel investigates potential liabilities and the Board reconvenes for discussion. The
motion carried 3-2 with Barger and Lemon opposed.
5. Dr. Oates recognized Union Elementary School’s Mrs. Polly Westfall who was named a finalist for the
Presidential Awards for the Teaching of Math and Science. The recipient of the 2021 award will be
named at the next State Board of Education meeting on May 13.
6. Dr. Oates also announced that the Brunswick County Schools Finance Department, led by Chief Finance
Officer Freyja Cahill, received the Association of School Business Officials’ Certificate of Excellence in
Financial Reporting for the fiscal year ended 2020. Congratulations to Ms. Cahill and the finance
department for their excellent work.
CLOSED SESSION
A motion was made by Barger and properly seconded by Benton for the Board to enter closed session pursuant
to N.C. Gen. Stat. §143-318.11(a)(1), (2), (3), (5), (6), (7), (8), (9), and (10) to permit the Board to act in the
public interest as allowed by this statute. The motion carried unanimously.
The Board entered closed session at approximately 6:49 p.m.
OPEN SESSION
Following the closed session, Chairman Lemon called the open session to order at approximately 7:48 p.m.
A motion was made by Robinson and properly seconded by Barger to approve the Personnel List as presented.
The motion carried unanimously.
A motion was made by Barger and properly seconded by Robinson to approve the Administrator Renewal List
as presented. The motion carried 4-1 with Benton opposed.
A motion was made by Barger and properly seconded by Moffitt to adjourn. The motion carried unanimously.
The open session was concluded at 7:49 p.m.
_______________________________________
Secretary

_______________________________________
Chairperson
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2021-2022
TEACHERS OF THE YEAR
ROOKIES OF THE YEAR
INSTRUCTIONAL ASSISTANTS OF THE YEAR
SPECIAL DISTRICT AWARDS FINALISTS

Belville Elementary
Back to Agenda

Teacher of the Year
"Mrs. Platt goes above and beyond for her students
and the whole school. She wears many hats in our
school. She is the EC chair, puts the yearbook together
and is heavily involved in our school PTO.“

Danielle Platt

"Mrs. Platt wears so many hats! She is always positive
and works well with a variety of teachers. She really cares
about her students and is dedicated to making sure they
get the instruction that they need on their ranging levels."

Belville Elementary
Back to Agenda

Instructional Assistant of the Year
"Ms. Ott has been such a support for all of Kindergarten this year,
and in the past. This year she has stepped up even more to help
with more difficult students and has developed a great rapport and
relationship with them. She goes out of her way to be kind to all
students and staff.“

Christina Ott

"Ms. Ott goes above and beyond to build positive rapport with some
of our more difficult Kindergarteners. She takes extra time to get them
ready for the day, helps them de-escalate when they're upset, and
encourages them all day long. She is an excellent support to the
classroom teachers and never says no when she is asked to do
something extra. She is always smiling and welcoming to all the
students!"

Bolivia Elementary
Back to Agenda

Teacher of the Year
“Ms. Venegas is the perfect combination of a caring, nurturing
teacher and a master at understanding the skills each of her
students will need in order to be academically successful. In Ms.
Venegas' classroom, her students feel safe learning, making
mistakes and then learning how to do something right due to the
guidance she provides each and everyone of them.

She provides instruction designed to meet each individual
student's needs and encourages and supports them on the
journey to EOG's and success.”

Miriam Venegas

Bolivia Elementary
Back to Agenda

Instructional Assistant of the Year
“Ms. Allen is the perfect Instructional Assistant! She knows
that the primary focus of her job is to work with small
groups and individual students helping them to achieve at
the top of their greatest potential.

Lisa Allen

She is also always willing to roll up her sleeves and tackle
any job in the school that needs to be done whether that
is delivering meals to classes during the day, proctoring for
tests or monitoring on a bus. BCS needs more Instructional
Assistants like Ms. Allen!”

Jessie Mae Monroe Elementary
Back to Agenda

Teacher of the Year
“Ms. Christina Smith demonstrates within her classroom the enjoyment
of teaching and seeing her students learn. Ms. Smith loves teaching
even though some days are challenging but what job does not have
challenges.

Christina Smith

As Ms. Smith is teaching within her classroom there is
always excitement and rewards when the “light bulb” shines bright
from her students’ accomplishments. Ms. Christina Smith is always
learning and researching ways to help her students grow and be more
successful in her classroom.
So, her willing to learn and apply what
she has learned into her lessons for her students allows for growth in
herself and in her students.“

Jessie Mae Monroe Elementary
Back to Agenda

Rookie of the Year

Victoria Fisher

“Working with students, parents, and other teachers requires a range of
interpersonal skills which Mrs. Fisher absolutely demonstrates in being an
effective physical education teacher. She is a leader and role model
to her students. Mrs. Fisher model’s leadership, teamwork, and good
sportsmanship which flows over to her students as a positive
characteristic.
Mrs. Fisher has patience and adaptability, which is
another characteristic that an effective teacher must have since not all
students learn in the same way or the same rate. Having a variety of
activities and outcomes keeps her students engaged and interested
in her classes.
As a Physical Education teacher, Mrs. Fisher has a passion for helping
children learn skills they can use in their daily lives outside of the
classroom.”

Lincoln Elementary
Back to Agenda

Teacher of the Year
“Melanie Sizemore has been teaching for twenty-four years. This is her
5th year teaching 2nd grade at Lincoln Elementary. She graduated
from the UNC-Chapel Hill with a degree in History. After graduation, she
decided she wanted to teach so she enrolled in East Carolina University
where she earned a Master’s Degree in Reading Education as well as
Library Science.

Melanie Sizemore

She is also a level 1 Google certified educator. As the
remote teacher for her team, Mrs. Sizemore has gotten to integrate her
love of technology with her love of books. Her favorite thing about
teaching is watching her students grow as learners and become Lincoln
Leaders.”

Lincoln Elementary
Back to Agenda

Rookie of the Year
“Lincoln Elementary is proud to announce Rebecca Lloyd as the
2020-2021 Rookie of the Year. As an EC teacher, Ms. Lloyd
understands the important responsibilities she has to help all
students be successful. This year, Ms. Lloyd has facilitated IEP
meetings, taught small groups each day, and worked alongside
homeroom teachers in helping establish a safe and successful
learning environment for students.

Rebecca Lloyd

In addition, she is always willing to lend a hand. Whether she is
taking temperatures at morning car rider line or helping walk
friends to class, she does everything with a positive attitude.
We are thankful that Ms. Lloyd is part of the Lincoln family.”

Lincoln Elementary
Back to Agenda

Instructional Assistant of the Year
“Klarise Mosley is a bus monitor and an Instructional Assistant at Lincoln
Elementary School. This year, she works in three different grade levels,
kindergarten, first, and second grade. She enjoys working with kids
because it is something new and different every day. She has been
doing this for a very long time, 24 years as a matter of fact, and she can’t
imagine doing anything else.

Klarise Mosley

She has been married to her wonderful husband since June, 2001 and
they have three amazing children. Her daughter, Sable, is a Probation
Officer in New Hanover County. Jonathan is in 10th grade and Deiondre is
in 9th grade at North Brunswick High School.
And last, but not least, she has a long-haired Chihuahua named,
Copper. He will be a year old on May 7th. She loves spending time with
my family and friends.”

Southport Elementary
Back to Agenda

Teacher of the Year
“Amy Kleva is Southport's TOY. Amy Kleva serves
in a leadership capacity as AIG Lead Teacher for
Southport. She goes above and beyond to
assist colleagues during PLC's and grade level
meetings.

Amy Kleva

She demonstrates a deep concern for students
on her grade level, making sure learning
opportunities are available for all students in
fourth grade.”

Southport Elementary
Back to Agenda

Rookie of the Year
“Rachel has joined the Southport Dolphin
Family this year and has done an amazing
job teaching third grade students.

Rachel Billups

She has adapted to virtual and in person
learning like a pro! Her students love her
math class and her quiet, confident
teaching style.”

Southport Elementary
Back to Agenda

Instructional Assistant of the Year
“Kristy Bennett is new to the Southport
Dolphin Family this year. She has quickly
gained recognition for her wonderful way
with students.

Kristy Bennett

She is always ready to help any student in
need, and her kindergarten class loves
her. So does Southport!”

Supply Elementary
Back to Agenda

Teacher of the Year
“Mrs. Pam Nardozzi is an EC Teacher at Supply
Elementary School who serves in roles of leadership,
grade chair for EC Department, SIT Member and
other committees in the school.
In her classroom when challenges arise, Mrs. Nardozzi
is very patient and knowledgeable of how to handle
each situation.

Pamela Nardozzi

Her students excel in learning and want to be in
school because of her caring and nurturing
nature. We are extremely fortunate to have her as a
part of the Starfish family.”

Supply Elementary
Back to Agenda

Rookie of the Year
“Miss Moriah Franklin is new to Supply and has shown
substantial growth and enthusiasm this year.
She spends a lot of time outside of school planning
lessons that are fun and exciting for the students.
Miss Franklin incorporates technology into her daily
instruction to make learning fun. The Starfish family
is lucky to have such a wonderful Music Teacher.”

Moriah Franklin

Supply Elementary
Back to Agenda

Instructional Assistant of the Year
“Mrs. Dina Hooks is an exceptional Instructional
Assistant who is reliable, friendly and
knowledgeable. She is always going above and
beyond to help in any way possible to meet the
needs of the students that she works with each day.

Dina Hooks

She is always encouraging students to be their best.
Mrs. Hooks always has a smile on her face and is a
role model for everyone that knows her. It is always
a great day to be a “Starfish” for Mrs. Hooks.”

Town Creek Elementary
Back to Agenda

Teacher of the Year
“Mrs. Sibson is the perfect selection to represent Town Creek Elementary for
our teacher of the year! She teaches third grade at TCES and has
embraced the new and all of the changes that the 2020-2021 school year
has brought us. She has been a remote teacher for us this year, and more
recently a hybrid teacher with her students online and a few in person as
well.

Callan Sibson

She is positive, kind, and is constantly looking at how she can address and
meet her students' needs. Relationships are a key to her success with her
students, our TCES staff, as well as the many families that she works with. This
year she has served as grade chair and also our MTSS lead. She is always
willing to help on campus when needed.
We are thankful for all that Mrs. Sibson does for our students, staff and
families at TCES!”

Town Creek Elementary
Back to Agenda

Rookie of the Year
“Mrs. Harder has joined us from a Pre-K setting and is
part of our first grade team. Mrs. Harder is probably the
kindest individual in our entire building. She truly is!
She has embraced guided reading in the Covid setting,
which is not an easy task as a first year K-5 teacher! She
is upbeat, positive and kind in all interactions. We would
not trade her for the world!”
Autumn Harder

Town Creek Elementary
Back to Agenda

Instructional Assistant of the Year
“Mrs. Jacobs has been a true blessing to our school
this school year. She has embraced working with
Kindergarten students in small groups.
She has been an invaluable part of our intervention
groups. She has been a busy lady this year and
we're very thankful that she is a TCES gator!”
Shameka Jacobs

Union Elementary
Back to Agenda

Teacher of the Year
“Holly Needham teaches 5th grade, all subjects, and is an
absolute rock star! Her detailed lesson planning, data analysis, and
use of small groups are a few of the ways she meets the diverse
needs of her students. She has extremely high time on task and
engages her students with a variety of resources and strategies.

Holly Needham

Her work ethic and passion enables her to get the very best out of
her students as reflected in her remarkable test scores each
year. She is a team player and has the respect and admiration of
her colleagues. For all these reasons and more, Holly Needham is
Union's Teacher of the Year!”

Union Elementary
Back to Agenda

Instructional Assistant of the Year
“Barbara Williams-Cogdell is a blessing to students and staff at
Union. As a teacher assistant in our Exceptional Children's
Department, she serves the behavioral, social emotional, and
academic needs of our students with a positive attitude and
lots of patience. She is able to provide the small group
instruction and support they need to be successful.

Barbara
Williams-Cogdell

In addition, she is a positive role model for students and staff in
the area of professionalism. She looks and speaks in a kind,
respectful way to and about all students in our building. Union
is blessed to have her as a part of our family and proud to
honor her as our Instructional Assistant of the Year! She truly
helps the sun SHINE at Union!”

Virginia Williamson Elementary
Back to Agenda

Teacher of the Year
“Ms. Christina Hardin was the grade level virtual
teacher for the unique 2020-2021 school year. She
did an outstanding job adapting and modifying her
remote instructional methods in order to
accommodate the learning process. Ms. Hardin has
kept her students engaged and on track.

Christina Hardin

Her calm and caring demeanor supports an
atmosphere for positive problem solving for
her students and team. She is a true asset to the
Stingray Family.”

Virginia Williamson Elementary
Back to Agenda

Rookie of the Year
“Ms. Madison Wooten has done an outstanding job
as a new teacher during this unique 2020-2021
school year. She demonstrates great
communication skills with students, families, and
staff.

Madison Wooten

Her love for education shows through her consistent
commitment to developing and fostering
academic student growth. She has been a great
addition to the Stingray Family.”

Virginia Williamson Elementary
Back to Agenda

Instructional Assistant of the Year
“Ms. Kimberly Phelps is always flexible, willing to step in
to lend a helping hand, and to assist with any needs to
support the Stingray Family.
As a veteran teacher assistant, she continues to go
above and beyond with her job responsibilities to assist
both staff and students. She has a wonderful rapport
with students in the classroom and on the bus.”

Kimberly Phelps

Back to Agenda

Shallotte Middle
Teacher of the Year
"As Shallotte Middle School Teacher of the Year, Mrs. Bullock
embodies all of the traits of a teacher leader. She takes on
responsibilities with a positive attitude and puts her whole self into
whatever she is doing. She is positive, energetic, and encouraging.
She cares tremendously for people, all people!!
She has strong relationships with the community, students, parents,
staff, administration, everyone. Most importantly, she loves what
she does and does what she loves extremely well! Congratulations
to Mrs. Bullock!”

Joey Bullock

Back to Agenda

Shallotte Middle
Rookie of the Year
"During Mrs. Stiller’s first year of teaching, she has
mastered the 8th grade science curriculum along
with the 8th grade social studies curriculum. She has
shown professionalism and determination when it
comes to her students learning and success in both
content areas.

Megan Stiller

This has been a unique year for teaching due to the
pandemic, but Mrs. Stiller's positive attitude and
enthusiasm shines above the rest. "

Back to Agenda

Shallotte Middle
Instructional Assistant of the Year
“Mrs. Spivey is very dependable and always willing
to assist. She is a constant in greeting every bus
driver in the morning as well as helping two EC
teachers as their TA. She provides coverage when
and wherever it is needed when asked.
Mrs. Spivey truly loves her job and does it graciously
without hesitation.”

Emma Spivey

Back to Agenda

Cedar Grove Middle
Teacher of the Year
“Ms. O’Hara is a dynamic teacher who works diligently to create math
lessons that will engage learners; she seeks ways to ensure that students
are able to connect what they are learning to the real world. Betsy is
Brunswick County’s and our region’s Remote Teacher of the Year. She
was awarded that honor for her determination to reach our students
when they were all remote; her innovation and willingness to seek out
different programs that would hold students’ interests were unrelenting.
In addition to teaching, Ms. O’Hara coaches multiple sports including
soccer, basketball, and high school lacrosse. Through coaching, Ms.
O’Hara has had a tremendous positive impact on many student
athletes. They often look to her for encouragement, guidance, and
advice.

Betsy O’Hara

Cedar Grove is fortunate to have Ms. O’Hara on our team!”

Back to Agenda

Cedar Grove Middle
Instructional Assistant of the Year
“Barbara Vickrey is a Teacher Assistant in our self-contained classrooms.
She is motivated and proactive; she takes the initiative to work with
students, create things for the classroom, interacts with remote learners,
and helps out around the school when she has the opportunity.
She builds rapport with the students so that they know that she is a
resource for them when they need help with academics or when they
have questions or problems. Her teachers depend on her and are
grateful for her ability to jump in to help in any situation.

Barbara Vickrey

She has helped in our Media Center, has worked at our drive-through
book fairs, and is a positive force around our school.”

South Brunswick Middle
Back to Agenda

Teacher of the Year
“The Teacher of the Year for South Brunswick Middle
School is JENNA H. CORLEY! She is the Chorus teacher
who is loved by all her students and colleagues . She
makes singing enjoyable to those students who didn't
think they would enjoy it. She has a love for music, her
career and for her students and it is evident in how she
conducts herself on a daily basis.

Jenna
Hinson Corley

Ms. Corley can be found smiling and singing
throughout the day no matter what the day may bring!
SBMS is proud to have Ms. Jenna Corley as our 2021
Teacher of the Year!”

South Brunswick Middle
Back to Agenda

Instructional Assistant of the Year
“Paraprofessional Joy Hutchinson was a team player from the
beginning. She jumped right in and helped in the EC classroom
seamlessly. She never turns down a challenge and has tackled
everything asked of her. She works one on one with students
without direction; she senses the need and steps right in.

Joy Hutchinson

Being bilingual, she has translated for other teachers on our team
with casual conversations. This has helped them make and keep
trusting, positive relationships with their student’ Spanish speaking
parents. We are truly blessed to have her in the class and could
not imagine a classroom without her!”

Leland Middle School
Back to Agenda

Teacher of the Year
“Ms. Pender has spent 26 years in education, with the last 2
years being at Leland Middle. She leads our School
Improvement Team and serves as a mentor to other teachers.
Ms. Pender holds herself and others to high expectations.

Kathryn Pender

Her advice for this crazy year?
’Don’t close the door on anything we’ve been through...let’s
learn from this and move forward and make it as positive as
we can. There’s always something positive. Think about how
great next year can be, with everything we’ve learned this
year. When you come out of something that hard, you can
either let it break you or teach you.’ ”

Leland Middle School
Back to Agenda

Instructional Assistant of the Year
“Ms. McDonald is a teacher assistant in one of our
EC classrooms, as well as a bus driver. She is always
a positive person, seeing the good in every situation.

Shannon McDonald

She is willing to help out anyone in need and it is
evident that she loves the students she's with. Ms.
McDonald is supportive of LMS and has a lot of
school spirit! She is cheerful, encouraging, and her
personality shines everywhere she goes.”

Town Creek Middle
Back to Agenda

Teacher of the Year
“Katie Coggins has been crucial in helping to plant our
"cultural root system" here at Town Creek Middle School.
Either by chairing a committee, leading our BT's or
Exceptional Children's department, she is always ready to
offer suggestions and support to make the school better for
staff and students.

Katie Coggins

By representing our values and emerging culture, this is what
makes Katie our champion and voice for Town Creek
Middle School.”

Town Creek Middle
Back to Agenda

Instructional Assistant of the Year
“Introducing Douglas Skipper!
Douglas Skipper has been voted our TCMS IAOY.
Mr. Skipper serves in the role of our CHOICES Coordinator if
students were in the building this year.

Douglas Skipper

Due to our “new normal,” he has become more of an allaround “in house “ support. He is always ready to step in
and assist anywhere in the school when a needs arises. Also,
he serves extra-curricular by coaching and building
relationships.”

Waccamaw School
Back to Agenda

Teacher of the Year

"Mrs. Raynor is the epitome of what a
great teacher is. She honestly cares for
every one of her students and treats
them like her own children.

Leslie Raynor

She goes over and beyond to
differentiate instruction to make sure
each students' needs are met."

Waccamaw School
Back to Agenda

Rookie of the Year
" As an ESL teacher, Ms. Madison helps to bridge the
gap for English Second language learners so that they
are successful in their classrooms. She does so with a
calm and organized classroom that allows her to get to
know her students and form that trust that is necessary
for learning.

Taylor Madison

Our students look forward to their time learning with
her. Waccamaw is proud to have Taylor Madison as
our Rookie of the Year.”

Waccamaw School
Back to Agenda

Instructional Assistant of the Year

"Penny is very deserving of teacher
assistant of the year. She is a very hard
worker, dedicated to the students, and
always trying to learn more and
become better.

Penny McKeithan

She goes above and beyond each
day. I am so blessed to have her as my
teacher's assistant this year!"

The COAST

Back to Agenda

Teacher of the Year
“Mrs. Bove is a very energetic and passionate
teacher who always advocates for her students. She
cooperates with her student's families to provide the
best educational opportunities available to them.
She is organized, well planned, and makes her
instruction relevant to her students.”

Leeann Bove

The COAST
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Rookie of the Year
“Mrs. Copeland excels in making history
relevant for her students.

Denise-Marie
Copeland

Students discover the many lessons of history
through discussion, primary documents, and
collaborative student led activities.”

Early College High
Back to Agenda

Teacher of the Year
“Dr. Fisher is dedicated to his students and their
success is his first priority. He teaches science with
a love and passion that he passes on to his students.
He uses research-based practices and is always
looking for ways to improve.

Dr. Dane Fisher

He also uses humor to build relationships with his
students and to also brighten their day. As a result
of all these things his students often overachieve!
Early College is proud to have Dr. Fisher on our
team!”

Early College High
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Rookie of the Year
“Meg is a natural in the classroom. Her classroom is
student-centered. She teaches her students to think
critically and to collaborate effectively. She has a gift
for building relationships with her students. She
motivates them to love English and to engage in
learning.

Meg Smith

She has a whatever it takes attitude to lead her
students to become successful. Meg has a bright
future ahead in Education. She is an excellent
addition to the Firebird Family.”

North Brunswick High
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Teacher of the Year
“During her 17 years in the classroom, Mrs. Weigold has taught every
subject in the math curriculum, ranging from Introductory Math to
Advanced Placement Calculus. When asked what her favorite subject to
teach is, her simple answer is, “I enjoy teaching them all!” She says this
because she knows that all students have different needs, but the one
need they all have in common is having a teacher who truly cares about
them. And, Mrs. Weigold is truly passionate about her students and their
education. So, once they know this, teaching them math (any math) is
easy.

Tracey Weigold

In addition to teaching math to high school students, Mrs. Weigold also
serves as a Mentor for Beginning Teachers and as a Partnership Teacher for
Student Interns. While she enjoys helping new teachers grow, she says the
real reason that she enjoys doing this so much is because of the valuable
experiences for her own growth that she has gained from these teachers.”

North Brunswick High
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Rookie of the Year
“Mrs. Simonds has been experiencing pandemic teaching and all the
challenges that come with it wrapped into her first-year teaching. She
remains optimistic and continues to try to bring creativity, fun, and
connection into her class content. She has been a great addition to the
English department and is open to working with and learning from others
within the department.”
“Mrs. Simonds has gone above & beyond for her students, department,
fellow teachers & school. She arrives at school early and leaves late. Mrs.
Simonds has taken on roles in the remote learning team and SGA. She
offers help to others all the time. She knows how to connect with others
and focuses on what is truly important.”

Cheyenne Simonds

“Mrs. Simonds is an excellent example of an excited, passionate, and kind
first year teacher.”

North Brunswick High
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Instructional Assistant of the Year
“Tommy Christensen came to Brunswick County after working in
the maintenance field for over 30 years in the Midwest. He started
working in Brunswick County Schools as a bus monitor, then a bus
driver, and now has found a home as an instructional assistant in
one of the life skills classes at North Brunswick.

Tommy Christensen

First and foremost, he enjoys working with people with special
needs. He is eager to learn new skills and he has a constant desire
to grow as an instructional assistant. He is a team player; he never
complains; and he always has a smile on his face. He is known and
respected by every staff member here at North Brunswick, and he
is a true asset to our special needs program.”

South Brunswick High
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Teacher of the Year
“In the words of her peers:
‘this teacher is always willing to help’
‘this teacher shares all their lesson plan documents with her team’
‘this teacher develops new, creative, engaging material and adjusts it
for all learners, virtual and in-person’
‘this teacher goes the extra mile to engage their students in meaningful
discourse’
‘this teacher works so well with the EC populations, accommodating
them with their individual needs’

Robin Ventimiglia

These are just a few of the positive comments that her peers say about
Robin Ventimiglia, SBHS Teacher of the Year. She is an exemplary
teacher who genuinely cares about her students, this school, and her
subject area.”

West Brunswick High
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Teacher of the Year
"Leslie Reeves is a natural leader and always willing to lend a
helping hand to anyone that needs it. She works tirelessly to
make sure her department completes action items on time and
that they're completed well. The amount of time and dedication
she gives the athletic department is incredible.

Leslie Reeves

She has kept things moving throughout this crazy year working to
reschedule games, enforce health protocols to keep everyone
safe, set up ticket codes, lead coach’s meetings and making
sure coaches are up to speed with the ever-changing rules and
procedures. She serves on many school committees and even
helps with testing to ensure that things run smoothly. She is
dedicated to this school and emits Trojan Pride!"

West Brunswick High
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Rookie of the Year
"Myah is a natural teacher and has optimistically and enthusiastically
embraced the challenges of being a first-year teacher in the times of
Covid. Myah is personable and quickly builds genuine, positive
relationships with students and staff alike. One of our favorite things
about Myah is how reflective she is about her practice. She
constantly tries new strategies and discusses with peers how it went,
what went wrong, what went well, and what she can do differently.

Myah Morse

In addition to thriving in the classroom, Myah has also served as a
head JV coach for two sports this year and been an assistant advisor
for our Student Government Association. Her commitment to West
Brunswick is further deepened by her alum status. Myah is the perfect
choice for West Brunswick Rookie of the Year."

West Brunswick High
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Instructional Assistant of the Year

"Tamara is always ready to help wherever
needed. She has an excellent rapport with
students and will go out of her way to help
them. Her main goal every day is for students
to succeed.

Tamara Hill

She is well liked by her peers and works hard
every day. Tamara always has a smile on her
face."

Finalists for Special District Awards
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BCS Instructional Support Employee of the Year
• Angelique Meyer, Behavior Specialist, Belville Elementary/Leland Middle
• Nathan Bell, School Counselor, West Brunswick High School
• Kristina Lazzari-Oliver, School Counselor, North Brunswick High School
BCS Administrative Support Employee of the Year
• Danielle Brown, Data Manager, The COAST
• Tanya Simpson, Administrative Assistant, West Brunswick High School
• Lydia Schwake, Administrative Assistant, Jessie Mae Monroe Elementary
BCS Operations Support Employee of the Year
• Janice Vaught, Head Custodian, Cedar Grove Middle School
• David Hoover, Coordinator, Transportation
• Terry Montgomery, Head Custodian, West Brunswick High School
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2021-2022
TEACHERS OF THE YEAR
ROOKIES OF THE YEAR
INSTRUCTIONAL ASSISTANTS OF THE YEAR
SPECIAL DISTRICT AWARDS FINALISTS
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NAME
POSITION
CERTIFIED LEAVE OF ABSENCE:

SITE/SCHOOL
LOCATION

Dougherty, Savannah

Elementary Teacher

Town Creek
Elementary

Kaplenski, Sarah

Elementary Teacher

Lincoln Elementary

EXPECTED EFFECTIVE
DATE
May 24, 2021 August 2, 2021
November 1, 2021 August 1, 2022

5/5/2021 8:51 AM

POSITION
NUMBER

339216
320240

CERTIFIED RECOMMENDATIONS:
Baity, Amanda *

Science Teacher

North Brunswick High
School

Campos, Meghan *

Elementary Teacher

Belville Elementary

August 9, 2021

302216

Hunter, Laura *

Social Studies Teacher

August 9, 2021

334286

Klein, Ramona*

Media Coordinator

August 9, 2021

310300

Murphy, Ashley *

Math Teacher

South Brunswick High
Jessie Mae Monroe
Elementary
North Brunswick High
School

August 9, 2021

326283

Nutter, Gabrielle

Elementary Teacher

Lincoln Elementary

August 9, 2021

320236

Shadid, Alissah *

School Psychologist

Exceptional Children

August 9, 2021

105002

VanderWijst, Terri *

Math Teacher

South Brunswick High

August 9, 2021

334285

Whitley, Andrea *
Elementary Teacher
CERTIFIED RESIGNATIONS:

Belville Elementary

August 9, 2021

302268

Barrett, Elise

Elementary Teacher

June 4, 2021

320236

Bauld, Steven

CTE Business Teacher

Lincoln Elementary
North Brunswick High
School

May 13, 2021

326245
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5/5/2021 8:51 AM

CERTIFIED RESIGNATIONS (CONTINUED):
Doan, Tara

Social Studies Teacher

June 4, 2021

309207

Elementary Teacher

Cedar Grove Middle
Virginia Williamson
Elementary

Fincannon, Jodi

June 4, 2021

342210

Hunter, Mary

Math Teacher

West Brunswick High

June 4, 2021

348229

Lloyd, Tabitha

CTE Business Teacher

May 14, 2021

334237

McCool, Shannon

Elementary Teacher

South Brunswick High
Town Creek
Elementary

June 4, 2021

339215

Sharpe, Allison

EC Teacher

Leland Middle
Town Creek
Elementary

June 4, 2021

316217

June 4, 2021

339239

August 1, 2021

332229

August 9, 2021

302249 to
302266

EC Teacher

Leland Middle to
North Brunswick High

August 9, 2021

316204 to
326285

Pre-K EC Teacher to
Art Teacher

Town Creek
Elementary to Virginia
Williamson Elementary

August 9, 2021

339229 to
342202

Sheefel, Elizabeth
Elementary Teacher
CERTIFIED RETIREMENTS:
Freer, Dianna

Science Teacher

Shallotte Middle

CERTIFIED TRANSFERS:
Locklear, Elisha

Reilly, Crystal

Totten, Laura

EC Teacher to Elementary
Teacher
Belville Elementary
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CERTIFIED TRANSFERS (CON'T):
Teacher Assistant to
Wintsch, Julie
Elementary Teacher
CLASSIFIED LEAVE OF ABSENCE:

Southport Elementary

Bus Driver
Young, Charles
CLASSIFIED RECOMMENDATIONS:

Transportation

Bailey, William

Custodian 10 mo/4 hr

Building Services

Briley, Donna *

School Treasurer

5/5/2021 8:51 AM

April 14, 2021

336501 to
336210

March 18, 2021 April 21, 2021

500364

April 27, 2021

334612

May 6, 2021

316100

August 9, 2021
April 27, 2021 May 27, 2021
April 15, 2021 May 27, 2021

100030

Hansen, Jane *

Leland Middle
Student Support
Occupational Therapist
Services
Teacher Assistant
Town Creek
(Temporary)
Elementary
South Brunswick
Reading Tutor (Temporary) Middle

Hayes, Traci *

School Treasurer

Belville Elementary

May 24, 2021

302100

Hickman, Jani

Teacher Assistant

Union Elementary

August 11, 2021

340508

Parker, Amber

Bus Driver

Transportation

April 19, 2021

500389

Willis, Tia*
School Treasurer
CLASSIFIED RESIGNATIONS

Union Elementary

May 24, 2021

340100

Germain, Wayne

Custodian 10 mo/4 hr

Building Services

May 7, 2021

304602

Hertzog, Danielle

Fiscal Specialist-Purchasing Finance

May 7, 2021

100187

Darmofal, Katrina *
Fleming, Corinna *

3 of 6

339507
335814
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CLASSIFIED RESIGNATIONS (CON'T):
Fiscal Associate II - AS400
Thomson, Susette
Operator
CLASSIFIED RETIREMENTS:
Varnum, Tony

Finance

Maintenance Coordinator Operations

April 22, 2021

100130

June 1, 2021

300007

May 3, 2021

500055 to
500259

August 11, 2021
August 11, 2021 May 26, 2022

316505 to
326510
302266 to
302515

CLASSIFIED TRANSFERS:
Bailey, William

McDonald, Shannon
Romanosky, Kimberly

Bus Driver 10 mo/6 hr to
Bus Driver 10 mo/4 hr

Transportation
Leland Middle to
North Brunswick High
School

EC Teacher Assistant
Elementary Teacher to EC
Teacher Assistant
Belville Elementary
School Treasurer to
Financial Systems
Operator/Accounts
Payable

Virginia Williamson to
Finance

May 12, 2021

342100 to
100130

Bardon, Adrianna

Substitute Bus
Driver/Activity Bus Driver

Transportation

April 1, 2021

N/A

Carter, Harley

Substitute Bus Monitor

Transportation

May 3, 2021

N/A

Clemmons, Hailey *

Substitute Teacher

Lincoln Elementary

April 23, 2021

N/A

Clontz, Henry*

Substitute Bus Monitor

April 29, 2021

N/A

Deutsch, Robert *

Substitute Teacher

Transportation
South Brunswick
Middle

April 23, 2021

N/A

Skipper, Jeneane
ELIGIBLE SUBSTITUTES:
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ELIGIBLE SUBSTITUTES (CON'T):
Dowdee, David*

Substitute Bus Montitor

Transportation

April 14, 2021

N/A

Dowdee, Patricia*

Substitute Bus Monitor

Transportation

April 16, 2021

N/A

Dunn, Ashley *

Substitute Teacher

April 13, 2021

N/A

Kent, Kayleigh *

Substitute Teacher

Belville Elementary
Town Creek
Elementary

April 26, 2021

N/A

Kovac, Christina *

Substitute Child Nutrition

Child Nutrition

April 21, 2021

N/A

Mattison, Douglas

Substitute Bus
Driver/Activity Bus Driver

Transportation

April 12, 2021

N/A

Metcalf, Aaron

Substitute Bus
Driver/Activity Bus Driver

Transportation

April 12, 2021

N/A

Moody, Donicia

Substitute Bus Monitor

Transportation

April 1, 2021

N/A

Plymon, Joanne

Substitute Bus
Driver/Activity Bus Driver

Transportation

April 12, 2021

N/A

Schroer, Maria

Substitute Bus
Driver/Activity Bus Driver

Transportation

May 3, 2021

N/A

Tavilla, Sonya *

Substitute Child Nutrition

Child Nutrition

April 29, 2021

N/A

Todd, Rebecca

Substitute Bus Monitor

Transportation

May 3, 2021

N/A

5 of 6

REGULAR MEETING

SUBSTITUTE RESIGNATIONS:
Substitute Bus
Driver/Substitute Bus
Monitor/Activity Bus
Hamilton, Alvin
Driver
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Transportation
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April 22, 2021

5/5/2021 8:51 AM

N/A
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PERSONNEL LIST (05-04-2021)
ADMINISTRATOR TERM CONTRACT RECOMMENDATIONS
LAST NAME

FIRST NAME

CURRENT SITE

POSITION

Status 2020-2021

Benton

Joseph

Jessie Mae Monroe Elementary School

Assistant Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Begin

End

Blake

Melissa

Cedar Grove Middle School

Assistant Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Brown

Kimberly

North Brunswick High School

Assistant Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Cheers

Darrell

Administrative Office

Asst Supt-Accountability

Two-Year Assistant Superintendent Contract extension

7/1/2022 6/30/2024

Coston

Tracy

Town Creek Elementary School

Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Damin

Jennifer

Administrative Office

Exec Dir-Prof Dev/Elementary Educ

Two-Year Administrator Contract

7/1/2021 6/30/2023

Deberry

Jonathan

Town Creek Middle School

Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Dixon

Acacia

Digital Learning & School Library Services

Dir I-Digital Learning & Sch Library Svcs

Two-Year Administrator Contract

7/1/2021 6/30/2023

Eury

Beverly

Bolivia Elementary School

Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Faircloth

Jennifer

Town Creek Elementary School

Assistant Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Hargrove

Reeda

Shallotte Middle School

Assistant Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Laboy

Marie

South Brunswick Middle School

Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Madren

Jamie

Southport Elementary School

Assistant Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Maykish

Michael

Exceptional Children

Supv-EC Services

Two-Year Administrator Contract

7/1/2021 6/30/2023

Quinlan

Melissa

Exceptional Children

Exec Dir-EC/Student Svcs

Two-Year Administrator Contract

7/1/2021 6/30/2023

Richardson

Amanda

Administrative Office

Dir I-Testing & Data Mgmt

Two-Year Administrator Contract

7/1/2021 6/30/2023

Rickert-Otto

Helen

Virginia Williamson Elementary School

Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Sullivan

Steven

North Brunswick High School

Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Tantillo

Anthony

Shallotte Middle School

Assistant Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

Watson

Katherine

Virginia Williamson Elementary School

Assistant Principal

Four-Year School Administrator Contract

7/1/2021 6/30/2025

White

Molly

Administrative Office

Asst Supt-Instruction

Two-Year Assistant Superintendent Contract extension

7/1/2022 6/30/2024
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Brunswick County Board of Education

OPERATIONS COMMITTEE MEETING
Minutes
May 18, 2021
The Board of Education Operations Committee met on Tuesday, May 18, 2021 in the Board room of the
Brunswick County Schools Administrative Offices. Committee members present were: Chairman Steven
Barger and David Robinson, and Board members Harry E. Lemon, Jr., Gerald Benton, and Robin Moffitt.
Also present were Superintendent Dr. Jerry Oates, Assistant Superintendent of Accountability and Innovative
Programs Darrell Cheers, Assistant Superintendent of Instructional Services Molly White, Chief Operations
Office Sue Rutledge, Chief Financial Officer Freyja Cahill, School Board Attorney Richard Green, Chief
Communications Officer Daniel Seamans, and Victoria Bullard, Executive Assistant and Clerk to the Board
of Education.
Mr. Barger called the meeting to order at 2:00 p.m.
Closed Session
A motion was made by Benton and properly seconded by Robinson for the Board to enter into closed
session pursuant to N.C. Gen. Stat. §143-318.11 (a)(1), (2), (3), (5), (6), (7), (8), (9) and (10) to permit the
Board to act in the public interest as permitted by this statute and to consider confidential personnel
matters. The motion carried unanimously.
The Board entered closed session at 2:00 p.m.
Open Session
Open session resumed at 2:29 p.m.
A motion was made by Lemon and properly seconded by Robinson to approve the Personnel List as
presented. The motion carried unanimously.
CGMS Band & Choir Renovations
Cedar Grove Middle School Choir and Band room renovations were approved as part of the 2016 Bond.
Request for bids was advertised and bids were received on April 30, 2021. Five bids were received and
evaluated by Staff and LS3P Associates. Port City Builders, Inc. was the low bidder at $215,403. Staff
recommends approval of the contract with Port City Builders, Inc. to allow renovations to be completed
during the summer.
The Board voted unanimously to approve the contract with Port City Builders, Inc. for Band & Choir
Renovations at Cedar Grove Middle School.
Parking Lots at North Brunswick High School
North Brunswick High School parking lots were damaged during hurricane Florence. State funds were
received for a major repair to parking lots. Bids for this project were received on May 10, 2021. Five bids
were received and evaluated by Staff and McGill Associates, PA. Highland Paving was the low bidder at
$415,000. Staff recommends approval of the contract with Highland Paving to allow work to be done during
the summer.
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A motion was made by Benton and properly seconded by Robinson to approve the contract with Highland
Paving. The motion carried unanimously.
Parking Lots at West Brunswick High School
West Brunswick High School parking lots were damaged during hurricane Florence. State funds were
received for a major repair to parking lots. Bids for this project were received on May 10, 2021. Five bids
were received and evaluated by Staff and McGill Associates, PA. Southern Asphalt, Inc. was the low bidder
for West Brunswick High School at $393,700. Staff recommends approval of a contract with Southern
Asphalt, Inc. to allow work to be done during the summer.
A motion was made by Robinson and properly seconded by Moffitt to approve the contract with Southern
Asphalt, Inc. The motion carried unanimously.
Waccamaw Roof Contract
The 2016 Bond included funds for roof replacement on selected areas at Waccamaw K-8. Request for bids
was advertised and bids for this project were received on May 4, 2021. Six bids were received and evaluated
by Staff and REI Engineers. REI Engineers and Staff recommend acceptance of the low bid in the amount of
$805,000 from AAR of North Carolina, Inc. Staff recommends the contract with AAR of North Carolina,
Inc. be forwarded to the County for approval to allow the project to begin in July.
A motion was made by Benton and properly seconded by Robinson to approve forwarding the contract
with AAR of North Carolina to the County. The motion carried unanimously.
The COAST Roof Contract
The 2016 Bond included funds for roof replacement on selected areas at The COAST. Request for bids was
advertised and bids for this project were received on May 4, 2021. Seven bids were received and evaluated
by Staff and REI Engineers. REI Engineers and Staff recommend acceptance of the low bid in the amount of
$269,863 from Industrial Contract Service. Staff recommends Board approval of a contract with Industrial
Contract Service to allow the roofing to be done in the summer.
A motion was made by Lemon and properly seconded by Benton to approve the contract with Industrial
Contract Service. The motion carried unanimously.
Design Build Method of Project Delivery for HVAC Improvements with ESSER Funding
Part of the approved CRRSA-ESSER Program funds improvements to mechanical and building systems that
enhance indoor air quality. BCS will allocate $10 million to mechanical system improvements with ESSER
funding. Staff has identified a list of improvements that will enhance indoor air quality, improve comfort
measures, and reduce operating cost associated with operating and maintaining building systems. These
projects will stay in the queue to be completed as capital funds or bond funds allow.
It is important for all new equipment to work seamlessly with existing building automation controls.
Mechanical renovations are complex and much of work will need to be done during school shutdowns.
System commissioning, testing, and documentation will be required to ensure peak operations. These factors
and an opportunity speed up timeline leads staff to conclude the best method of project delivery is to use the
state approved Design Build. State statutes encourage Board approval for criteria that defines when this
method of project delivery is appropriate and
A motion was made by Benton and properly seconded by Robinson to approve the Design Build method
for ESSER funded projects. The motion carried unanimously.
The Operations Committee adjourned at 2:38 p.m.
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Brunswick County Board of Education

CURRICULUM/POLICY COMMITTEE MEETING
Minutes
May 18, 2021
The Board of Education Curriculum Committee met on Tuesday, May 18, 2021 in the Board room of the
Brunswick County Schools Administrative Offices. Committee members present were: Chairman Gerald
Benton and Robin Moffitt, and Board Members Harry E. Lemon, Jr., Steven Barger, and David Robinson.
Also in attendance were: Superintendent Dr. Jerry Oates, Assistant Superintendent of Accountability and
Innovative Programs Darrell Cheers, Assistant Superintendent of Instructional Services Molly White,
Executive Director of Exceptional Children and Student Services Melissa Quinlan, School Counselor
Specialist and McKinney Vento and Foster Care Lead Meredith Lloyd, Director of Testing and Data
Management Amanda Richardson, Brunswick County’s Teacher of the Year Jennie Bryan, Board
Attorney Richard Green, Chief Communications Officer Daniel Seamans, and Victoria Bullard, Executive
Assistant and Clerk to the Board of Education.
Mr. Benton called the meeting to order at approximately 2:38 p.m.
Improvement Plan for Social Emotional Learning and School Mental Health (SMH)
Melissa Quinlan and Meredith Lloyd presented this plan to the Board. In June of 2020, Session Law
2020-7 was approved by the NC General Assembly which required K-12 school units to adopt and
implement a school-based mental health plan that includes a mental health training program and a suicide
risk referral protocol. Each K-12 public school is required to adopt and implement a plan for promoting
student mental health and well-being and for assessing and improving upon the effectiveness of supports
for the mental and social-emotional health of its students and staff by July 1, 2021. The district has
numerous social emotional and mental health supports already in place at all tiers. The district will adopt
and implement the school mental health improvement plan to provide guidance and direction for
implementing a mental health training program and a suicide risk referral protocol. Administration
recommends Board approval of the proposed School Mental Health Improvement Plan to enable
strategies/interventions for continued support of mental and social emotional health for students and staff
in the schools.
This item will be placed on the June 8 Board meeting agenda as a consent item for approval.
Alternative School Accountability Participation for 2021-2022
Amanda Richardson, Director of Testing and Data Management presented the 21-22 recommendation for
BCS Alternative School Accountability. The Alternative Accountability System is a supplement to
School Performance Grades (SPG). It is not a substitute for the Every Student Succeeds Act (ESSA)
requirements. Schools participating in modified a system must annually submit their request.
There are three ways to participate in the Alternative Schools’ Accountability Model.
Option A – Alternative schools may participate in the School Performance Grades.
Option B – Alternative schools shall be evaluated as defined in NCAC 06G .0314.
Option C – Alternative schools may propose its own model for approval.
All schools participating in the ASAM must choose how SPG will be calculated in the event the school
does not have sufficient data to determine an SPG for the current year. They must opt to either (A) Return
Scores from the alternative school to the sending school and grant the alternative school the letter grade of

1
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the school where the highest percentage of students are sent back, or (B) to use three years of data to
calculate the letter grade for the school.
Staff recommends approval of Option B: Alternative Schools’ Progress Model as the Alternative
Accountability Model and Return Scores as the insufficient data option for the COAST for the 2021-2022
school year.
This item will be placed on the June 8 Board meeting agenda as a consent item for approval.
Driver’s Education Contract
The Brunswick Driving School Inc. has provided Drivers Education services to Brunswick County
Schools for over 20 years. The company is located in Calabash, NC. A Request for Proposal for Drivers
Education services was issued and two proposals were submitted. A committee reviewed both proposals
and evaluated both on a project management approach, experience of personnel, references, and fee
structure. Funding for Drivers Education services are provided to the LEA from NCDPI. Based on the
reviewing of both proposals and the criteria used for evaluation, staff recommends approving a 3-year
contract with Brunswick Driving School, Inc. for Drivers Education services from July 1, 2021 through
June 30, 2024.
This item will be placed on the June 8 Board meeting agenda as a consent item for approval.
CTE Local Plan
Assistant Superintendent Darrell Cheers presented the 2021-2022 CTE Local Plan to the Board. The CTE
Local Plan is the contract with DPI for CTE funding. These funds cover 63 positions, as well as
equipment and supplies needed for CTE classes, credentialing for students, CTE student organizations,
etc. CTE courses are offered in all middle and high schools in Brunswick County Schools. The diverse
CTE curriculum provides opportunities for students to make classroom instruction relevant to real world
situations. BCS CTE courses provide a variety of options to fulfill graduation requirements. The ultimate
goal of CTE is for graduates to become successful in a career and contributing members in society. All
state-approved career pathways and courses are eligible for honors credit for students who are on the
standards course of study and meet the NC Honors Course Standards. Brunswick County Schools and
Brunswick Community College work collaboratively and have in place an articulation agreement that
allows certain high school CTE courses to qualify for college credit. Staff recommends approval of the
CTE Local Application for the 2021-2022 school year.
This item will be placed on the June 8 Board meeting agenda as a consent item for approval.
New Committee Structure
Mr. Benton shared a presentation regarding the current Board committee structure and related Board
concerns and suggestions to increase transparency and public engagement. The full presentation is
attached.
The Board requested staff input on how to best move forward with restructuring without hindering
departmental progress on time-sensitive items. After some discussion, it was decided that staff would
continue to work with the Board to identify the most effective way to address all concerns, and the item
would be revisited at the June 8 Board meeting.
This item will be placed on the June 8 Board meeting agenda as an action item for further discussion and
approval.
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Social Studies Standards & Policy 7720
Mr. Barger presented Policy 7720 Employee Political Activities to discuss its application relating to the
new Social Studies standards approved by the State Board of Education in February. Local Boards of
Education do not have the authority to omit portions of state standards from instruction. Mr. Barger
recommended the Board modify the current policy to include more explicit guidelines for teachers when
discussing political or otherwise controversial topics outlined in state-approved standards. Other Board
recommendations included a requirement that social theories of any kind be approved by the Board in
order to be presented to students.
This policy will be placed with modifications on the June 8 Board meeting agenda as an action item for
review and approval.
Policy 2310
Mr. Robinson addressed Policy 2310 Public Address to the Board and his desire for more relaxed
procedures regarding public address. The Board entered into discussion regarding the history of the policy
and how the guidelines were set. Mr. Robinson expressed interest in eliminating the advance notice
requirement – policy currently requires individuals to submit their request to address the Board by noon
the day before the meeting – or moving the deadline closer to the time of the meeting. A suggested
deadline of noon the day of the Board meeting was presented.
Dr. Oates will work with staff to modify the policy to include Board recommended changes, and an
updated draft will be placed on the June 8 Board meeting agenda as an action item for review and
approval.
The Curriculum/Policy committee meeting adjourned at 3:25 p.m.
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Background

Committee Meeting
Restructuring

• Standing committees are Finance/HR, Operations, and Curriculum/Policy
• Currently two Board Members and an alternate are assigned to each
committee.

• Committee meeting agendas allow any member to add items prior to
meetings.

• Committee meetings are announced but agendas are not released in advance.
• Meetings are held on the 3rd Tuesday every month

Concerns with Current Organization
Common concerns from Board Members

Proposed Structuring
Work Sessions

• All members are present

• All members are present.

• Action items are passed

• No action items will be considered.

• Lack of transparency

• Agendas will be set 7 days prior to the meeting and be published.

• The agendas are not public prior to meeting

• Board Members will receive all documents 7 days prior to the meeting.

• Support material not available in advance

• Any member may add items to the agenda 14 prior to the meeting or at the

• Agenda items are frequently added last minute
• Meetings are held unnecessarily

beginning of the meeting.

• The Chairman will call a work session for the third Tuesday of the month or the
day of the regular board meeting if needed.
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Brunswick County Board of Education

FINANCE/HR COMMITTEE MEETING
Minutes
May 18, 2021

The Board of Education Finance/HR Committee met on Tuesday, May 18. 2021 in the Board room of the
Brunswick County Schools Administrative Offices. Committee members present were: Chairman David
Robinson and Robin Moffit, and Board members Harry E. Lemon, Gerald Benton and Steven Barger. Also
present were: Superintendent Dr. Jerry Oates, Chief Finance Officer Freyja Cahill, Chief HR Director
Steve Foster, School Board Attorney Richard Green, Chief Communications Officer Daniel Seamans, and
Victoria Bullard, Executive Assistant and Clerk to the Board of Education.
Mr. Robinson called the meeting to order at 3:35 p.m.
Capital Outlay Budget Resolution
Funding for capital outlay projects is based on the capital improvement plan (CIP), which is a document
that outlines a five-year capital outlay spending plan. This plan was approved on May 4 and forwarded to
the County. The annual capital outlay budget project details were presented to the BOE at the budget work
session held in March. Staff recommends approval of the Capital Outlay Budget Resolution for fiscal year
2021-2022 in the amount of $5,700,000.
This item will be placed on the June 8 Board meeting agenda as a consent item for approval.
Lottery Fund Application
The North Carolina Lottery provides and annual allocation to school districts for capital outlay projects.
BCS has been allocated on average $800,000 per year. In order to drawn down these funds, an application
must be submitted that has been approved by both the Board of Education and the County Commissioners.
The lottery funds have been used to offset the 2015 Limited Obligation Bonds annual debt service that
funded the North Brunswick High School Classroom Addition and the Waccamaw Multi-Purpose Facility.
Staff requests the Board approve the submitted application for use of Lottery Proceeds.
This item will be placed on the June 8 Board meeting agenda as a consent item for approval.
Interim Budget Resolution
At this time, the Board of Education does not have the final funding information from the State or the
County for the 2021-2022 fiscal year. Under these circumstances, the BOE has historically operated under
an Interim Budget Resolution until the State Legislature adopts an annual budget. This allows the Board of
Education to continue to operate at current year levels for all funds, except capital outlay and a portion of
the special revenue fund, until a budget resolution is adopted. It is recommended that the Board approve the
interim budget resolution.
This item will be placed on the June 8 Board meeting agenda as a consent item for approval.
Year-End State Budget Amendment Resolution
The Board of Education receives allotments in number of positions and months of employment, as well as
categories in which no allotments are given but necessary costs are covered at the State level. These
allotments are managed during the year in the manner prescribed b the State and at no time is the school
system out of compliance with fiscal management practices. At year end, the budget must be revised based
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upon the actual dollars spent that are attached to the allotted or non-allotted State categories in order to
convert the State books to Generally Accepted Accounting Practices (GAAP). In addition, the state sends
budget revisions after the final Board meeting for the year, which requires an additional amendment to
close the year.
The recommended resolution would allow the finance officer to amend the budget at year end to the actual
State dollars spent to prevent an audit exception. There is no material transaction made in this process and
no additional monies spent or obligated. The entry is only to convert the State accounting system to GAAP.
The resolution would also allow the finance officer to record any State budget revisions, continue
maximizing State funds, and balance the budget after the last Board meeting in June. The final budget
amendment for the fiscal year will be presented at the July Board meeting.
The Year-End State Budget Resolution will be placed on the June 8 Board meeting agenda as a consent
item for approval.
NCSBT Insurance Coverage Agreements
The Board participates with the North Carolina School Boards Association (NCSBA) to provide coverage
for Errors & Omissions/General Liability and Automobile/Inland Marine. The proposed agreements to
participate are in the following amounts:
• The Errors and Omissions/General Liability is for $58,536, which is a decrease of $412.
• The Automobile coverage is for $57,825, which is an increase of $1,510.
Staff recommends approval of both agreements.
These agreements will be placed on the June 8 Board meeting agenda as consent items for approval.
Payroll Schedules
The Public School Laws identify how various classifications of employees are to be paid. Each local Board
of Education shall establish a set date on which monthly salary payments shall be made. Legislation
requires a full pay check in August for 10 and 11 month certified employees. Since the first workday begins
August 9th, prepayment of 6 days is required and the prepayment cycle continues until June 2022. The
recommended payroll schedules for 21-22 are similar to prior year schedules.
This item will be placed on the June 8 Board meeting agenda as a consent item for approval.
Budget Amendments
Ms. Cahill presented the following budget amendments:
•
•
•

State #9
Federal #3
Capital #12

•

Special Revenue Fund #10

$121,346.00 To record State allotment revision 53-58
$37,764,724.00 To record Federal allotments for FY 2021
$335,839.25 To record NCDPI debt service payments,
Hurricane Dorian insurance proceeds, and
appropriate funds from the sale of surplus
equipment.
$176,554.48 To record receipt of grants and donations for year
2020-2021

The budget amendments will be placed on the June 8 Board meeting agenda as a consent item for approval.
New District Phone System
Director of Technology Debra Bair presented a recommendation to the Board to replace the district’s phone
system. The current system is outdated and was scheduled for replacement in the Technology Bond Plan for
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Summer 2022. However, teachers demonstrated a need for more advanced and accessible communication
during remote learning in response to COVID. Additionally, principals requested additional phones for
teaching staff as a part of their Capital Outlay requests for the 21-22 school year. Increasing the capacity of
the current system to meet those requests proved to be costly. The recommendation of the Technology
department was to move the replacement of the phone system up one year to the summer of 2021 to meet
the needs of teachers and staff. An RFP was posted and the district received responsible proposals from
offerors.
Technology is working through the final technical configurations of the system with vendors for final
pricing. An award will be made later in the week. To be able to meet the installation deadline before the
start of school, Technology requests that the contract be placed on Action agenda for the June 8 Board
meeting for presentation and approval.
Critical Staff Incentive for Current BCS Employees
Chief HR Officer Steve Foster brought back to the Board the approved Critical Staff Incentives for the
identified critical staff positions in Math, EC, and CTE Construction. Clarification was requested regarding
the application of the $5,000 incentive to currently employed and appropriately licensed BCS teachers who
express interest in transferring into a critical staff vacancy. If allowed, this opportunity would only apply to
teachers with dual licensure currently working in a less difficult-to-fill teacher position. There was
discussion surrounding the possibility of animosity among teachers already serving in an identified critical
staff position, as well as the initial belief the incentive was intended to recruit employees from outside
Brunswick County Schools.
It was decided this clarification would be placed on the June 8 Board meeting agenda as a consent item for
approval.
The Finance/HR committee adjourned at 4:03 p.m.
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To:

Dr. Jerry Oates, Superintendent

From:

Melissa Quinlan, Exec. Director of Exceptional Children/Student Services

Date:

May 18, 2021

Re:

School Mental Health Improvement Plan

Background Information:
In June of 2020, Session Law 2020-7 was approved by the North Carolina General Assembly. It
is an act that requires K-12 school units to adopt and implement a school-based mental health
plan that includes a mental health training program and a suicide risk referral protocol. Each
K-12 public school unit is required to adopt and implement a plan for promoting student mental
health and well-being and for assessing and improving upon the effectiveness of supports for the
mental and social-emotional health of its students and staff by July 1, 2021.
Current Status:
Currently, the district has numerous social emotional and mental health supports available at all
tiers. The district will adopt and implement the school mental health improvement plan to
provide guidance and direction for implementing a mental health training program and a suicide
risk referral protocol.
Recommendation:
The administration is recommending that the Board of Education approve the Brunswick County
Schools: School Mental Health Improvement Plan to enable strategies/interventions for
continued support of mental and social emotional health for students and staff in the schools.
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Brunswick County Schools
Improvement Plan forSocial Emotional Learning (SEL) and School Mental Health (SMH)
(per NC SBOE Policy SHLT-003)
Note: PSUs whose District MTSS teams have completed the Core SEL Practices course and developed a Core SEL implementation plan around
instruction, curriculum, and environment will be well situated to develop a compliant local improvement plan for promoting student health and
well-being by July 1, 2021, per SHLT-003 requirements.
In addition, it is strongly recommended that a local needs assessment and resource mapping be conducted prior to completing the improvement
plan below. Completion of the SHAPE Quality Assessment and/or use of the needs assessment and resource mapping tools on the NCDPI SEL and
Crisis Response Practice Guide will provide the data needed for the targeted improvement planning below.

PSU Compelling Why & Vision for SEL and School Mental Health Improvement: Brunswick County Schools is a district that implements multi-tiered
systems and supports for social emotional learning and mental health needs so that EVERY child can reach his/her potential. We recognize that without a strong
social emotional foundation, staff and students are not fully able to access teaching and learning for educational and life long success now and in the future. Our
schools are a microcosm of learners, each with different needs, experiences and levels of learning, that each deserve the opportunity for success. Through fidelity,
ownership, and dedication to every learner, BCS helps every child grow.

CORE SEL and Mental Wellness Supports
Content

Action Items/Status

Person(s) responsible & Timeline

Social Emotional
Learning (SEL) and
Mental Health
Prevention

Social Emotional Learning (SEL) and Mental Health
Prevention:
1. All 20 schools complete the FAM-S annually
at the end of each school year with the
school-based MTSS team and district
liaisons to evaluate present levels of school
performance for academics and social
emotional learning. Data is used to
enhance planning for school improvement.
2. The district completes the The Healthy

Social Emotional Learning (SEL) and Mental Health
Prevention:
1. Dr. Karen Baker, Director of MTSS/Title I,
District MTSS Team and School MTSS
Teams- Completed Annually
2. Melissa Quinlan- Executive Director
EC/Student Services, Wanda Willis-Nursing
Supervisor, Completed Annually
3. Melissa Quinlan- Executive Director
EC/Student Services, Wanda Willis-Nursing

Strengths & Needs

Helpful Resources
●
●
●
●
●

FAM-S
Annual School Health
Services Report
Healthy Active Children
report
PowerSchool data
SHAPE (School Health
Assessment and
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3.

4.

5.

6.

7.

Active Children progress report survey
annually to monitor district
implementation of comprehensive wellness
activities to support students and staff.
The School Health Advisory Council (SHAC)
meets quarterly to plan for implementation
of healthy practices in all schools to
support physical and social emotional
wellness among students and staff.
The district completes the SHAPE annually
to monitor progress of district
programming as it related to
social-emotional learning and
responsiveness to preventions and
intervention .
The Teacher Advisory Council (TAC)
provides social-emotional learning
resources to district teachers for the
purpose of prevention on the core level in
K-12 classrooms.
The district strategic plan encompasses
action items that are specific to educator
training and school-wide development of
multi-tiered systems as a preventative
measure to address mental health and
social-emotional learning.
The district implements universal screening
for social emotional learning for K-12.

Strength and Needs:
The district has a comprehensive means of data
collection in place that addresses wellness and
social emotional learning. The district has a strong
multi-disciplinary MTSS team that uses data data to
drive decision making when developing prevention
and intervention programs for social emotional
learning. The district has a district trainer for
Mental Health First Aid, Talk Saves Lives, and
Darkness to Light, In addition the district has nine

Supervisor, Quarterly Meetings
4. Melissa Quinlan- Executive Director
EC/Student Services, MTSS District Team
Members-completed annually
5. Teacher Advisory Council (TAC) Team,
Meredith Lloyd-School Counselor
Specialist-update district SEL resources
monthly
6. Strategic Planning Team of
multi-disciplinary representation to include
district leadership, school-based
administration and staff, community
partners, parents, and community
stakeholders.
7. Meredith Lloyd-School Counselor
Specialist, School Counselors

●
●

●
●

●

Performance
Evaluation)
District Report Card
data
Educator’s
Handbook-District
Discipline Data
District Attendance
Data
District Universal
Screener Data for Social
Emotional Learning
Threat Assessment
Protocol Data
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certified Mindset Trainers and one district staff that
is a Master Trainer.
The district needs to continue to train district staff
in the areas of mental health and crisis intervention
so staff will be well-informed and knowledgeable
about preventative services to address mental
health and social emotional supports.
Describe existing
PSU SEL/ MH
prevention
initiatives

The district implements the following prevention
initiatives for social emotional learning and mental
health:
1. Youth Mental Health First Aid for all
Beginning Teachers
2. Neuro-Sequential Model of Therapeutics
for all Schools
3. Mindset De-escalation Training for all
schools
4. Threat Assessment Protocol Training for all
staff - required annually
5. Annual Training for PBIS/SEL Tiered Support
Systems - required annually
6. Standard Treatment Protocols for SEL and
Behaviors, to include mental health
services, wellness, MTSS implementation,
direct, preventive and responsive services
7. Core social emotional practices address
character education and bullying
prevention.
8. Recognize and Respond Training - required
every other year
9. District required reporting training
(abuse/neglect, homelessness, threats) required annually
10. School-based therapy
11. Day Treatment for elementary students
12. SEL Universal and Secondary Screeners to

1. Meredith Lloyd, School Counselor
Specialist, annually during BT Orientation
Training
2. Community Agency Partnerships-Annually
3. District Behavior Specialists-Annually
4. Meredith Lloyd - School Counselor
Specialist, School-Based Facilitators,
Completed Annually
5. Meredith Lloyd - School Counselor
Specialist and Behavior Specialists,
Completed Annually
6. Support Staff to include Behavior
Specialists, School Counselors, School
Nurses, School Psychologists, and School
Social Workers-On-going throughout the
school year
7. Student Services Staff to include Behavior
Specialists, School Counselors, School
Nurses, School Psychologists, and School
Social Workers-on-going
8. Melissa Quinlan- Executive Director
EC/Student Services and Meredith
Lloyd-School Counselor Specialist-Annually
9. School Counselors, School Psychologists,
and School Social Workers-Facilitated
annually
10. Coastal Horizons- on-going
11. Coastal Horizons-on-going
12. Meredith Lloyd-School Counselor

●

●
●
●
●

District and
school-based standard
treatment protocols
District Professional
Development plan
Threat Assessment
Protocols
MOUs-Community
Partnerships
Universal Screeners for
K-12
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Build/Align
Infrastructure

all K-12 students
13. Gaggle Notification System
14. District Cyber Safety Plan
15. District Crisis Team

Specialist, School Counselors-on-going
13. District Leaders, School Based
Administrators, on-going
14. Digital Learning and School Library Sciences
Staff
15. Meredith Lloyd-School Counselor
Specialist, District Student Services Support
Staff

1. Adopt/implement mental health training
program which includes adult SEL and
mental wellness:
● The district will continue the Youth
Mental Health First Aid training for
all Beginning Teachers (BTs) upon
employment.
● The district will extend the Youth
Mental Health First Aid training to
all new employees in accordance
with the policy within the first six
months of employment.
● The district will implement the
Mental Health Training Program
● The district will develop additional
district trainers to increase capacity
to offer research-based mental
health training in schools.
2. Adopt/implement sucide risk referral
protocol (school personnel who work directly with

1. Training:
○ Meredith Lloyd - School Counselor
Specialist
○ Community Agency Partnerships
(ie, Trillium and Coastal Horizons)
○ Melissa Quinlan-Exec. Director
EC/Student Services-on-going
2. Meredith Lloyd - School Counselor
Specialist, School Social Workers, School
Psychologists, Behavior Specialistscompleted annually
3. District Finance Officer, District Cabinet,
School Board, Student Services
Supervisors-2021-2023 school years
4. According to roles:
○ MTSS District Team
○ Dr. Karen Baker, Director of
MTSS/Title I
○ Daniel Seamans, Chief Public
Information Officer
○ Student Services Support staff and
community partners
○ District Leadership

students [teachers, instructional support personnel,
principals, and assistant principals; this may also
include, in the discretion of the PSU other school
employees who work directly with students] in
grades 6-12 [required] and K-5 [recommended])

●

The district will continue current
implementation of the Threat
Assessment Protocols to include
facilitator, administrator, and staff
trainings annually.
3. Improve Specialized Instructional Support

Timeline- on-going throughout the school year

●
●

FAM-S
SEL in Homes and
Communities
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Personnel (SISP) staffing ratios:
● The district is utilizing ESSER
funding to decrease staffing to
student ratios for School
Psychologists, School Social
Workers, and Dropout Prevention
Specialists.
4. Engage relevant stakeholders, including
families, students, community providers,
and cross-system partners (e.g., county
agencies, faith-based organizations,
professional associations, etc.), with the
goal of building school, family, and
community partnerships to strengthen
Social-Emotional Learning and Mental
Health prevention:
The district will engage relevant stakeholders
through the following:
● MTSS Stakeholders- District and
School-level
● Title 1 Parent Nights
● Public information announcements-phone
calls, social media, district website
● Parent training opportunities
● District representation and engagement on
the following community collaboratives:
Smart Start, Resiliency Task Force,
Communities in Schools, Tri-county
Community Collaborative, Juvenile Crime
Prevention, Brunswick County
Multi-disciplinary Team

Align with
Academic
Objectives

●
●

The plan aligns with the Brunswick County
Schools District Strategic Plan.
School improvement plans incorporate SEL
supports.

●

Strategic Planning Team of
multi-disciplinary representation to include
district leadership, school-based
administration and staff, community

●
●
●

NCSTAR
School Improvement
Plans
District Strategic Plan
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●

NC STAR
●
●

partners, parents, and community
stakeholders.
School Administrators and School
Improvement Teams
District Leadership Team, School
Improvement Teams

●
●

Aligning SEL and
Academic Objectives
Aligned SEL Sample
Lesson Plan

Timeline-On-going
SEL/MH prevention
curriculum

District Standard Treatment Protocol for Behavior
and Social Emotional Learning

SEL/MH prevention
instruction

Curriculum:
● Elementary - Harmony SEL
● Middle - Second Step
● Middle/High - SOS Signs of Suicide

SEL/MH prevention
environment

●

District MTSS Leadership Team,
Administrators, Teachers, Teacher
Assistants, Student Services Support Staff

Timeline-On-going

●

●

●
Instruction
● Harmony SEL - Classroom Teachers
● Second Step - Facilitated by School
Counselors
● SOS Signs of Suicide - Classroom Teachers
and student support staff

●

District Standard
Treatment Protocol for
Behavior and Social
Emotional Learning
Evidence-based
Programs Decision
Tree
NC Professional
Teaching Standard II
CASEL Supportive
School/Classroom
Environment

Environment
● School-wide through classroom
implementation
SEL and MH
prevention Data
Evaluation
-student data
(screening)

1.
2.
3.
4.

Threat Assessment Protocol Data Collection
Office Discipline Referrals
SHAPE Data
Progress monitoring data (IEPs,504s, IST,
At-Risk Plans, Behavior Intervention Plans)
5. Universal Screening Data

1. Meredith Lloyd-School Counselor Specialist
2. Administrators
3. Melissa Quinlan-Exec. Director EC/Student
Services
4. Teachers and Student Services Support
Staff
5. School Counselors
Timeline-on-going

●
●

●

Create SEL/ MH Data
Evaluation Plan
School Mental Health
Quality Guide:
Screening
MTSS Assessment
Guidelines
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System of Interventions for SEL and Mental Health
Content & Time
Early Intervention

Treatment, Referral,
Re-entry

Action Items/Status
1. Identify students who are at risk of
developing SEL and/or mental health
issues at school
● Implementation of district wide
Universal Screener (K-12)
● At-Risk Plans
● Signs of Suicide Screener (Grades
6-12)
2. Identify students experiencing SEL and/or
mental health issues at school
● Implementation of district wide
Universal Screener (K-12)
● At-Risk Plans
● Signs of Suicide Screener (Grades
6-12)
3. Provide intervention for at-risk or
struggling students
4. Annually review of crisis intervention
policies, practices, and personnel
5. Annually review of discipline policies,
practices, and personnel
6. Ensure PSU is included in local community
emergency preparedness plan
1. Improve access to school-based and
community-based services for students
and their families
2. Improve transitions between and within
school and community-based services
3. Implementation of protocols for students
re-entering school following
acute/residential mental health treatment

Person(s) responsible & Timeline
1. School Counselors, Teachers, Student
Services Support Staff
2. Student Services Support Staff
3. Student Services Support Staff
4. MTSS/SEL District Team, School-Based
Support Staff
5. SEL District Team, District MTSS Team,
District Leadership
6. District Operations Staff

Helpful Resources
●

●

Timeline-on-going

1. MOAs with community providers through
Student Support Services, coordinated by
Melissa Quinlan, Executive Director of
Exceptional Children and Student Support
Services and Meredith Lloyd, School
Counselor Specialist
2. Behavior Specialists, School Psychologist
and School Counselors
3. Behavior Specialists
Timeline-On-going

●

MTSS Module 2.4
Develop a Behavior/
Social-Emotional and
Attendance
Component to System
of Interventions
SHAPE (School Health
Assessment and
Performance
Evaluation)

Resource MODULE 6
Resources- Early
Intervention and
Treatments for Early
Intervention and
Treatment
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Improvement Plan Review
●
●

Update at each team meeting
Review quarterly based on evaluation data
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___
___
x
_
___
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___

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

To:

Dr. Jerry Oates, Superintendent

From:

Amanda Richardson, Director of Testing and Data Management

Date:

May 18, 2021

Re:

Alternative Accountability Model Participation

Background Information:
The Alternative Accountability System is a supplement to School Performance Grades
(SPG). It is not a substitute for the Every Student Succeeds Act (ESSA) requirements.
Schools participating in modified system must annually submit their request.
Current Status:
There are three ways to participate in the Alternative Schools’ Accountability Model.
Option A – Alternative schools may participate in the School Performance Grades.
Option B – Alternative schools shall be evaluated as defined in NCAC 06G .0314.
Option C – Alternative schools may propose its own model for approval.
Alternative School Insufficient Data Options Under ESSA
For all schools participating in the ASAM, one of the following two options must
be selected for the calculation of a SPG in the event the school does not have
sufficient data to determine a SPG for the current year:
a. Return Scores - All data is returned back to base (sending) schools within the
local education agency (LEA). The alternative school, or other eligible
schools, are given the letter grade of the school where the highest percentage
of students are sent back; or
b. Three Years - Use three (3) years of data to calculate the letter grade for the school.
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Recommendation:
We request Board approval of Option B: Alternative Schools’ Progress Model as the
Alternative Accountability Model and Return Scores as the insufficient data option for
The COAST for the 2021-2022 school year.

Option B: Participation in the modified system, evaluated as defined in 16 NCAC 06G
.0314, as follows:
The components used in the overall school score shall be:
(1) Student Persistence (20%) - Student Persistence is defined as the percent of
alternative students who remain enrolled in any North Carolina public school
through the end of the school year.
(2) School Achievement (20%)
(a) The School Achievement component uses the following indicators:
(1) End-of-Grade (EOG) Reading and Mathematics Assessments at
Grades 3–8
(2) EOG Science Assessments at Grades 5 and 8
(3) End-of-Course (EOC) Assessments in Biology, NC Math 1,
NC Math 3 and English II
(4) ACT®
(5) ACT WorkKeys
(6) 4-Year Graduation Rate
(7) 5-Year Graduation Rate
(8) Math Course Rigor
(b) Three (3) years of data will be used for calculating school
achievement.
(3) Growth (60%) - Growth will be calculated using EVAAS.
A change rating will be assigned to schools comparing their previous year to the current
year.
(1) Progressing – indicates a change in the overall score from the previous year by
at least +3 points.
(2) Maintaining – indicates a change in the overall score from the previous year
by -2.9 to +2.9 points.
(3) Declining – indicates a change in the overall score from the previous year by
at least -3 points.
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___ Board Presentation
___ Report to the Board
X Consent Agenda
Action Agenda
___ Discussion Agenda
___ Confidential Agenda
___ Information Item
___ Announcement

To:

Dr. Jerry Oates, Superintendent

From:

Darrell Cheers, Assistant Superintendent

Date:

May 18, 2021

Re:

Drivers Education Contract

Background Information:
The Brunswick Driving School Inc, has provided Drivers Education services to Brunswick
County School for over 20 years. The company is located in Calabash, North Carolina.
Current Status:
A Request for Proposal for Drivers Education services was issued and two proposals
were submitted. A committee reviewed both proposals and evaluated both on project
management approach, experience of personnel, references, and fee structure. Funding
for Drivers Education services are provided to the LEA from NCDPI.
Recommendation:
Approve 3-year contract with Brunswick Driving School Inc.
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BRUNSWICK COUNTY BOARD OF EDUCATION
CONTRACT FOR DRIVER EDUCATION SERVICES
This contract for Driver Education services (the "Contract") is made and entered into this 1st day of July 2021,
between the Brunswick County Board of Education (the "School System"), 35 Referendum Drive, and Brunswick
Driving School, Inc. (the "Provider"), 1142 Charlotte Ave. S.W., Calabash, NC 28467.
For and in consideration of the mutual promises set forth in the Contract the parties do mutually agree as
follows:

1.

Obligations of Provider. Provider hereby agrees to provide services to the School System as follows:
1.1. Work will be completed in a timely manner acceptable to the School System in full compliance with
the terms and conditions of this Contract, including any documents incorporated by reference.
1.2. Prior to the student commencing training. the Provider shall bill the student a charge of $65.00 for the
classroom training portion of the Driver Education, This student fee is retained by the Provider and is
in addition to the amount charged to BCS as described in section 2.1 below.
1.3. Records Maintenance. Provider shall maintain written documentation of any service provided,
including any required documentation meeting the requirements of applicable federal, state and local
laws and regulations.

2.

Obligations of the School System.
2.1. The School System hereby agrees to compensate Provider for services of classroom and behind-the
wheel training in the amount of $258 per regular education student and $275.00 per Disabled students
requiring the use of specially equipped vehicles. The total contract payment by BCS shall not exceed
the maximum amount allotted by NCDPI for Drivers Education with all students requesting driver's
education being served. Payments may be made in monthly installments for work performed and
accepted during the previous month.
2.2. In the event of inclement. weather, fire, power failure, or other similar occurrence, which may
necessitate the cancellation of the delivery of the service(s), and an alternate date cannot be agreed
upon, the School System will be under no obligation to compensate Provider for services not rendered.

3.

Term. The services described in the Contract will be provided from July 1, 2021 through June 30, 2024
unless sooner terminated as herein provided.

4.

Compensation. The School System hereby agrees to compensate Provider in the amount outlined in 2. I
above once all services have been rendered in accordance with the terms of this Contract. Provider shall
provide School System with invoice(s) itemized by service provided, the date(s) that services were provided,
and the amount owed, along with my supporting documentation that may be requested in advance by School
System. The School System shall process payments to Provider within forty-five (45) days of submission
of such invoice(s).

5.

Termination for Convenience. The School System may terminate this Contract at any time at its complete
discretion upon twenty (20) calendar days' notice in writing from the School System to Provider prior to the
date of termination. In addition, all finished or unfinished documents and other materials produced by
Provider pursuant to this Contract shall, at the request of the School System be turned over to it and become
its property. If the Contract is terminated by the School System in accordance with this section, the School
System will pay Provider at the rate set out in Section 2.1 for all services performed as of the date of
termination.
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6.

Termination for Default. At any time, the School System may terminate this Contract immediately and
without prior notice if provider is unable to meet goals and timetables or if the School System is dissatisfied
with the quality of services provided.
Terms and Methods of Payment. Provider shall submit to the School System monthly invoices as outlined
in 4. above. Supporting documentation shall include names/addresses of students initiating classroom
training and behind-the-wheel training during the billing period. Logs shall include the locations, times,
attendees and the name of the instructor, Billings for classroom training ($143/student) and behind-the
wheel training ($115/student, $144/Special Education/Disabled student) will be allowed if the student's
training commenced during the billing period. Invoices shall be submitted within thirty (3 0) days of the
rendering of services. The School System shall process payments to Provider within forty-five (45) days of
submission of such invoices. Invoices should be sent to Brunswick County Schools, Accounts Payable, 35
Referendum Drive, Bolivia, NC 28422, for review and approval.

8.

Contract Funding. It is understood and agreed between Provider and the School System that the School
System's payment obligation under this Contract is contingent upon the availability of appropriated funds
from which payment for Contract purposes can be made.

9.

Insurance. Provider agrees to maintain Commercial General Liability in amount of $1,000,000 each
occurrence with $2,000,000 General Aggregate. Provider shall maintain $1,000,000 in automobile liability,
and other appropriate insurance, as well as Workers Compensation in the required statutory amount for all
employees participating in the provision of services under this Contract, Provider also agrees to maintain
$1,000,000 in professional liability insurance if the Provider is engaged in a professional service pursuant
to this Contract. The Board of Education shall be named by endorsement as an additional insured on the
general and automobile liability policies. Certificates of such insurance shall be furnished by Provider to
the School System and shall contain an endorsement to provide the School System at least 10 days' written
notice of any intent to cancel or terminate by either Provider or the insuring company. Failure to furnish
insurance certificates or maintain such insurance shall be a default under this contract and shall be grounds
for immediate termination of this Contract.

10.

Taxes. Provider shall pay all federal, state, and FICA taxes for all employees participating in the provision
of services under this Contract.

11.

Project Coordinator. Darrell Cheers, Assistant Superintendent, is designated as the Project Coordinator for
BCS. The Project Coordinator shall be the BCS representative monitoring the Provider's performance under
this Contract.

12.

Monitoring and Auditing. Provider shall cooperate with the School System, or with any other person or
agency as directed by the School System, in monitoring, auditing, or investigating activities related to this
Contract. Provider shall permit the School System to evaluate all activities conducted under this contract as
dictated by the School System. Provider shall provide auditors retained by the School System with access
to any records and files related to the provision of services under this Contract. The School System agrees
that its auditors will maintain the confidentiality of any identified and actual trade secrets of Provider
accessed during an audit conducted under this Contract.

13.

Confidentiality of Student Information. Provider agrees that all student records or personally identifiable
information contained in student records that may be obtained in the course of providing services to the
School System under this contract shall be subject to the confidentiality and disclosure provisions of
applicable federal and state statutes and regulations as well as the School System's policies. All student
records shall be kept in a secure location preventing access by unauthorized individuals. Provider will
maintain an access log delineating date, time, agency, and identity of individual accessing student records
who is not in the direct employ of Provider. Provider shall not forward to any person other than parent or
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the School System any student record or personally identifiable information obtained from a student record
(including, but not limited to, the student's identity) without the consent of the School System. Upon
termination of this Contract, Provider shall tum over to the School System all student records or personally
identifiable information about students obtained by Provider while providing
services under this Contract. Nothing in this Contract gives Provider any right to access any student records
or personally identifiable information.

14.

Lunsford Act. Provider also acknowledges that G.S. 14-208.18 prohibits anyone required to register as a
sex offender under Article 27A of Chapter 14 of the General Statutes from knowingly being on the premises
of any school. Provider shall conduct or arrange to have conducted, at its own expense, sexual offender
registry checks on each of its owners, employees, agents, subcontractors and independent contractors
("Contractual Personnel") who will engage in any service on or delivery of goods to School System property
or at a School System sponsored event, except checks shall not be required for individuals who are solely
delivering or picking up equipment, materials, or supplies at: (1) the administrative office or loading dock
of a school; (2) non-school sites; (3) schools closed for renovation; or (4) school construction sites. The
checks shall include at a minimum checks of the State Sex Offender and Public Protection Registration
Program, the State Sexually Violent Predator Registration Program, and the National Sex Offender Registry
("the Registries"), For Provider's convenience only, all of the required registry checks may be completed at
no cost by accessing the United States Department of Justice Sex Offender Public Website at
http://www.nsopw.gov/. Provider shall provide certification on the Sexual Offender Registry Check
Certification Form (Attachment A) that the registry checks were conducted on each of its Contractual
Personnel providing services or delivering goods under this Contract prior to the commencement of such
services or the delivery of such goods. Provider shall conduct a current initial check of the registries. The
sex offender registry checks shall be conducted within 30 days of Provider's execution of the Contract and
prior to performing any services on School System property. In addition, Provider agrees to conduct the
registry checks and provide a supplemental certification form before any additional Contractual Personnel
are used to deliver goods or provide services pursuant to this Contract. Provider further agrees to conduct
annual registry checks of all Contractual Personnel and provide annual certifications at each anniversary
date of this Contract. Provider shall not assign any individual to deliver goods or provide services pursuant
to this Contract if said individual appears on any of the listed registries. Provider agrees that it will maintain
all records and documents necessary to demonstrate that it has conducted a thorough check of the registries
as to each Contractual Personnel, and agrees to provide such records and documents to the School System
upon request. Provider specifically acknowledges that the School System retains the right to audit these
records to ensure compliance with this section at any time in the School System's sole discretion. Failure to
comply with the terms of this provision shall be deemed a material breach of the Contract.

15.

Criminal Background Checks. Provider shall conduct criminal record and background checks on all
Contractual Personnel who will perform services pursuant to this Contract on School System property or at
School System events. The criminal background checks shall be conducted within 30 days of Provider's
execution of the Contract and prior to performing any services on School System property. Provider shall
provide the results of said checks to School System within five (5) business days of receipt and shall not
assign any Contractual Personnel to provide services under the Contract if said worker has been convicted
of or pled nolo contender to (I) any felony; (2) any crime, whether misdemeanor or felony, involving
violence, illegal drugs, theft, child abuse, sexual harassment, sexual abuse, or personal impropriety of a
sexual nature with regard to any other person; or (3) any other crime or conduct reasonably indicating that
the Contractual Personnel poses a threat to the safety or well-being of School System's students, personnel,
or property. In addition, Provider shall obtain all authorizations necessary for School System to conduct
additional criminal record and background checks at its sole expense at any time during the term of this
Contract. If School System chooses to exercise this right, Provider shall, within five (5) business days of
School System's request, provide the full name, date of birth, and state of residency for the past ten years
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for all Contractual Personnel providing services under the Contract, along with any other information
reasonably requested by School System for purposes of performing criminal record and background checks.
Without modifying or waiving any of Provider's obligations under this provision, School System reserves
the right to prohibit any Contractual Personnel from providing services under this Contract if the School
System determines, in its sole discretion, that said Contractual Personnel has not undergone a criminal
record and background check in accordance with this provision or if the results of
such criminal record and background check reasonably indicate that the said Contractual Personnel may
pose a threat to the safety or well-being of students, school personnel, or others.

16.

Indemnification. Provider shall indemnify and hold harmless the School System and its agents and
employees from and against all claims, actions, demands, costs, damages, losses, and/or expenses of any
kind whatsoever proximately resulting from the omission or commission of any act, lawful or unlawful, by
Provider or its agents and/or employees, including but not limited to court costs and attorney's fees, incurred
in connection with the defense of said matters. The parties agree that this indemnification clause is an
"evidence of indebtedness" for purpose of N. C. Gen. Stat. 6-21.2.

17.

Relationship of Parties, Provider shall be an independent contractor of the School System, and nothing
herein shall be construed as creating a partnership or joint venture; nor shall any employee of Provider be
construed as an employee, agent, or principal of the School System.

18.

Compliance with Applicable Laws. Provider shall comply with all applicable laws and regulations in
providing services under this Contract In particular, Provider shall not employ any individuals to provide
services to the School System who are not authorized by federal law to work in the United States. Provider
represents and warrants that it is aware of and in compliance with the Immigration Reform and Control Act
and North Carolina law (Article 2 of Chapter 64 of the North Carolina General Statutes) requiring use of
the E-Verify system for employers who employ twenty-five (25) or more employees and that it is and will
remain in compliance with these laws at all times while providing services pursuant to this Contract.
Provider shall also ensure that any of its subcontractors (of any tier) will remain in compliance with these
laws at all times while providing subcontracted services in connection with this Contract. Provider is
responsible for providing affordable health care coverage to all of its full-time employees providing services
to the School System. The definitions of "affordable coverage" and "full-time employee" are governed by
the Affordable Care Act and accompanying IRS and Treasury Department regulations.

19.

Compliance with Iran Divestment Act of 2015. Provider certifies that as of the date of this Contract, Provider
is not listed on the Final Divestment List created by the North Carolina State Treasurer pursuant to N.C.
Gen. Stat. 147-86.58. Provider understands that it is not entitled to any payments whatsoever under this
Contract if this certification is false. The individual signing this Contract certifies that he or she is authorized
by Provider to make the foregoing statement.

20.

Anti-Nepotism. Provider warrants that, to the best of its knowledge and in the exercise of due diligence,
none of its corporate officers, directors, or trustees and none of its employees who will directly provide
services under this Contract are immediate family members of any member of the Brunswick County Board
of Education or of any principal or central office staff administrator employed by the School System. For
purposes of this provision, "immediate family" means spouse, parent, child, brother, sister, grandparent, or
grandchild, and includes step, half, and in-law relationships. Should Provider become aware of any family
relationship covered by this provision or should such a family relationship arise at any time during the term
of this Contract, Provider shall immediately disclose the family relationship in writing to the Superintendent
of Schools. Unless formally waived by the School System, the existence of a family relationship covered
by this Contract is grounds for immediate termination by School• System without further financial liability
to Provider.
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21.

Applicable School Board of Education Policies. Provider acknowledges that the Brunswick County Board
of Education has adopted policies governing conduct on School System property and agrees to abide by any
and all relevant Board policies while on School System property. The Provider acknowledges that Board's
policies are available on the School System's website.

22.

Assignment. Provider shall not assign, subcontract, or otherwise transfer any interest in this contract without
the prior written approval of the School System.

23.

Contract Modifications. This contract may be amended only by written amendments duly executed by and
between the School System and Provider.

24.

North Carolina Law. North Carolina law will govern the interpretation and construction of the Contract.
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Attachment A
Sexual Offender Registry Check Certification Form
PLEASE SUBMIT THIS FORM TO YOUR SCH00L SYSTEM’S REPRESENTATIVE
Project Name: ____________________________________________
Check the appropriate box to indicate the type of check:
___ Initial

___Supplemental

___Annual

I, _____________________________(insert name), _____________________ (insert title)
of
_______________________ (insert company name) hereby certify that I have performed all of the required
sexual offender registry check required under this Agreement for all Contractual Personnel (employees,
agents, ownership personnel, or contractors ) who may be used to deliver goods or provide services under
this Agreement, including the North Carolina Sex Offender and Public Protection Registration Program, the
North Carolina Sexually Violent Predator Registration Program, and the National Sex Offender Registry
(Note: all of the required registry checks may be completed at no cost by accessing the United States
Department of Justice Sex Offender Public Website at http://www.nsopw.gov/). I further certify that none of
the individuals listed below appears on any of the above-named registries and that I will not assign any
individual to deliver goods or perform services under this Agreement if said individual appears on any of the
sex offender registries. I agree to maintain all records and documents associated with these registry checks,
and that I will provide such records and documents to the school system upon request. I specifically
acknowledge that the school system retains the right to audit these records to ensure compliance with this
section at any time in the school system’s sole discretion. I acknowledge that I am required to perform these
checks and provide this certification form before any work is performed under the Agreement (initial check),
any time additional Contractual Personnel may perform work under the Agreement (supplemental check),
and at each anniversary date of the Agreement (annual check).

Contractual Personnel Names
1.
2.
3.
4.
5.
6.
7.

___________________________
___________________________
___________________________
___________________________
___________________________
___________________________
___________________________

Job Title
_________________________
_________________________
_________________________
_________________________
_________________________
_________________________
_________________________

I attest that the forgoing information is true and accurate to the best of my knowledge.
_________________________________ (print name)
___________________________________(signature / date)
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25,

Order of Precedence. The Parties do hereby agree that in the event of conflict between the terms and
conditions of this Contract and the terms and conditions in an agreement entered into between the
parties at the same time as or prior to this Agreement, the terms and conditions of this Agreement
shall prevail.

26.

Entire Agreement. This Contract, including the purchase order, if any, used in connection herewith and
any other document(s) expressly incorporated by reference as a part of this Contract, constitutes and
expresses the entire agreement and understanding between the parties concerning its subject matter.
This Contract supersedes all prior and contemporaneous discussions, promises, representations,
agreements and understandings relative to the subject matter of this contract. To the extent there may
be any conflict between the four corners of this Contract and other documents incorporated by
reference herein, the terms of this Contract will control.

27.

The following documents, if any, are attached as Exhibits to this Contract and
incorporated by reference herein:
Exhibit A: N/A
Exhibit B: N/A

28.

Severability. If any provision of this Contract shall be declared invalid or unenforceable, the remainder
of the Contract shall continue in full force and effect.

29.

Counterparts and Execution. This Contract may be executed in any number of counterparts, each of
which will be deemed an original but all of which together will constitute one and the same instrument.
The Parties agree that computer scanned and/or faxed signatures or copies of this Contract will have
the same validity and force as an "original."

30.

The person(s) executing this Contract on behalf of Provider have authority
to do so as an official, binding act of Provider.

IN WITNESS WHEREOF, the parties have hereunto set their hands and seals the day and year first indicated
above.
BRUNSWICK COUNTY
BOARD OF EDUCATION

PROVIDER

______________________________________
Board Chair

________________________________
Authorized Signature

ATTEST:
_______________________________________
Superintendent
This instrument has been pre-audited in the manner required by the School Budget and Fiscal Control Act.
________________________________________
School System Finance Officer
Date
________________________________________
Budget Code
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To:

Dr. Jerry Oates, Superintendent

From:

Darrell Cheers, Assistant Superintendent

Date:

June 18, 2021

Re:

Career and Technical Education Local Application

Background Information:
The Career and Technical Education Local Application is the vehicle for strategic planning,
managing performance, and assuring accountability for Career and Technical Education
(CTE).
Current Status:
Career and Technical Education courses are offered in all middle and high school schools
in Brunswick County Schools. Supporting Brunswick County Schools strong academic
foundation is a diverse Career and Technical Education curriculum in which students are
provided opportunities to make classroom instruction relevant to real world situations.
Brunswick County Schools CTE courses provide students with a variety of options to
fulfill graduation requirements. Student credentialing and certification opportunities as
well as work-based learning opportunities are available in most program areas. Career
and Technical Education student organizations are an integral part of CTE programs.
The ultimate goal of CTE is for our graduates to become successful in a career and
contributing members in society. CTE offers courses in multiple state approved career
pathways. All CTE courses are eligible for honors credit for students who are on the
standard course of study and meet the NC Honors Course Standards. Brunswick County
Schools and Brunswick Community College work collaboratively and have in place an
articulation agreement that allows certain high school CTE courses to qualify for college
credit.
Recommendation:
It is our recommendation that the Brunswick County Schools CTE Local Application for
the 2021-22 school year be placed on consent agenda for approval at the June BCS Board
of Education meeting.
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To:

Dr. Jerry Oates, Superintendent

From:

Freyja Cahill, Finance Officer

Date:

May 18, 2021

Re:

Capital Outlay Budget Resolution for 2021-2022

Background Information:
Funding for capital outlay projects is based on the capital improvement plan (CIP), which
is a document that outlines a five-year capital outlay spending plan. This plan was
approved on May 4th and forwarded to the County of Brunswick.
Current Status:
The annual capital outlay budget project details were presented to the BOE at the budget
work-session held in March.
Recommendation:
Recommend approval of the Capital Outlay Budget Resolution for fiscal year 2021-2022
in the amount of $5,700,000
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Capital Outlay Budget Resolution
The Brunswick County Board of Education at a meeting on the 8th day of June, 2021
passed the following resolution.
Be it resolved by the Board of Education of the Brunswick County School Administrative
Unit:
The following amounts are hereby appropriated for the capital projects of the school
administrative unit for the fiscal year beginning July 1, 2021 and ending June 30, 2022
Capital Outlay Fund Projects

$5,700,000

The following revenues are estimated to be available for the fiscal year beginning July 1,
2021 and ending June 30, 2022
Capital Outlay Fund

Article 40 and 42 Sales Tax Legislated for K-12 Schools (prc 077)
Ad Valorem Designated for K-12 School Capital Outlay (prc 890)

Total Capital Outlay Fund Revenues

$5,126,907
$573,093

$5,700,000

All appropriations shall firstly be paid from revenues restricted as to use and secondly
general unrestricted revenues.
The Superintendent is authorized to transfer appropriations within the capital outlay fund
between purpose, program and object codes. The Superintendent must notify the Board
of transfers between program codes. The Superintendent may not transfer any amount
between funds.
Passed by majority vote of the Board of Education of Brunswick County on the 8th day
of June, 2021.
____________________________
Harry E Lemon, Chairman Board of Education
____________________________
Dr. Jerry Oates, Secretary to the Board of Education
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive

Bolivia, North Carolina 28422

___
___
_X _
___
___
___
___
___

Date:

May 18, 2021

To:

Dr. Jerry Oates

From:

Freyja Cahill, CFO

Subject:

Lottery Fund Application

Phone: 910-253-2900

Fax: 910-253-2983

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

BACKGROUND
The North Carolina Lottery provides an annual allocation to school districts for capital outlay
projects. BCS has been allocated on average $800,000 per year. In order to draw down these funds,
an application must be submitted that has been approved by both the BOE and the County
Commissioners.

CURRENT STATUS
The lottery funds have been used to offset the 2015 Limited Obligation Bonds annual debt service that
funded the North Brunswick High School Classroom Addition and the Waccamaw Multi-Purpose
Facility.
RECOMMENDATION
It is recommended that the BOE approve the attached Application for use of Lottery Proceeds.

Board Members: Harry E. Lemon, Jr., Chairperson • Steven P. Barger, Vice-Chairperson • Gerald D. Benton, Jr • David M. Robinson • Robin A. Moffitt
1

Dr. Jerry Oates, Superintendent
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APPLICATION
PUBLIC SCHOOL BUILDING CAPITAL FUND
NORTH CAROLINA EDUCATION LOTTERY

Approved: ___________________
Date:

___________________

County:

Brunswick County

Contact Person: Freyja Cahill

LEA:

Brunswick County Schools - 100

Title:

Chief Finance Officer

Phone:

910-253-1049

Address: 35 Referendum Drive, Bolivia NC
Project Title:

2021-2022 Debt Service

Location:

North Brunswick High Addition and Waccamaw Multi-Purpose Facility - 2015 LOB

Type of Facility:
North Carolina General Statutes, Chapter 18C, provides that a portion of the proceeds of the North
Carolina State Lottery Fund be transferred to the Public School Building Capital Fund in accordance
with G.S. 115C-546.2. Further, G.S. 115C-546.2 (d) has been amended to include the following:
(3) No county shall have to provide matching funds…
(4) A county may use monies in this Fund to pay for school construction projects in local school
administrative units and to retire indebtedness incurred for school construction projects.
(5) A county may not use monies in this Fund to pay for school technology needs.
As used in this section, “Public School Buildings” shall include only facilities for individual schools that
are used for instructional and related purposes, and does not include central administration,
maintenance, or other facilities. Applications must be submitted within one year following the
date of final payment to the Contractor or Vendor.
Short description of Construction Project:
Estimated Costs:

$

Purchase of Land
Planning and Design Services
New Construction
Additions / Renovations
Repair

800,000.00

Debt Payment / Bond Payment

$

TOTAL
Estimated Project Beginning Date: July 1, 2021

800,000.00

Est. Project Completion Date: June 30, 2022

We, the undersigned, agree to submit a statement of state monies expended for this project within 60
days following completion of the project.
The County Commissioners and the Board of Education do hereby jointly request approval of the above
project, and request release of $_________________________________ from the Public School
Building Capital Fund (Lottery Distribution). We certify that the project herein described is within the
parameters of G.S. 115C-546.
(Signature — Chair, County Commissioners)

(Date)

(Signature — Chair, Board of Education)

(Date)

Form Date: July 01, 2011
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To:

Dr. Jerry Oates, Superintendent

From:

Freyja Cahill, Chief Finance Officer

Date:

May 18, 2021

Re:

Current Expense Interim Budget Resolution for 2021-2022

Background Information:
At this time, the Board of Education does not have final funding information from the State
of North Carolina or the County of Brunswick for fiscal year 2021-2022. Under these
circumstances, the Board of Education has historically operated under an Interim Budget
Resolution until the State Legislature adopts an annual budget.
Current Status:
Adoption of this interim resolution allows the Board of Education to continue to operate at
current year levels for all funds, except capital outlay and a portion of the special revenue
fund, until a budget resolution is adopted.
Recommendation:
Recommend the Board of Education be presented with the attached interim budget
resolution for approval.
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Interim Budget Resolution

The Brunswick County Board of Education at a meeting on 8th day of June, 2021 passed
the following resolution based on Public School Law 115C-434 (INTERIM BUDGET):
Be it resolved that the adoption of the fiscal year 2021-2022 budget resolution is delayed
until after July 1, 2021, and an interim appropriation of an amount equal to the prior year’s
appropriation for state, local general, federal, child nutrition, and trust funds is made for
the purpose of paying salaries and the usual and ordinary expenses of the local school
administrative unit for the interval between the beginning of the fiscal year and the
adoption of the budget resolution. Interim appropriations so made and expended shall be
charged to the proper appropriations in the budget resolution. (1975, c. 437, s. 1:1981, 423
s. 1.)
Passed by a majority of the Board of Education of Brunswick County on the 8th day of
June, 2021.

_____________________________
Harry E Lemon, Chairman Board of Education
_____________________________
Dr. Jerry Oates, Secretary Board of Education
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To:

Dr. Jerry Oates, Superintendent

From:

Freyja Cahill, Finance Officer

Date:

May 18, 2021

Re:

Year End State Budget Amendment

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

Background Information:
The Board of Education receives allotments in number of positions and months of
employment, as well as categories in which no allotments are given but necessary costs are
covered at the State level. These allotments are managed during the year in the manner
prescribed by the State and at no time is the school system out of compliance with fiscal
management practices. At year end, the budget must be revised based upon the actual dollars
spent that are attached to the allotted or non-allotted State categories in order to convert the
State books to Generally Accepted Accounting Practices (GAAP).
In addition, the State sends budget revisions after the final Board meeting for the year, which
requires an additional amendment to close the year.
Current Status:
The resolution would allow the finance officer to amend the budget at year end to the actual
State dollars spent to prevent an audit exception. There is no material transaction made in this
process and no additional monies spent or obligated. The entry is only to convert the State
accounting system to GAAP.
This resolution would also allow the finance officer to record any State budget revisions,
continue maximizing state funds, and balance the budget after the last board meeting in June.
The final budget amendment for the fiscal year will be presented at the July board meeting.
Recommendation:
Recommend the attached resolution be placed on the consent agenda for the June 8, 2021
Board of Education meeting.
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BUDGET AMENDMENT

ISSUE/PROPOSAL
2020-2021 Year-End State Budget Amendment
RESOLUTION
Be it resolved, the Finance Officer is authorized to amend the state budget line items that are
either position allocations, months of employment allocations, or not allocated at all to insure
that no line reflects a negative balance. This is done to prevent an audit exception of
expenditures exceeding budget.
This Resolution also allows the Finance Officer to record State budget revisions after the last
Board of Education meeting in June. A final report of State budget allotments will be
presented to the Board for approval in July, 2021.
Passed by a majority vote of the Board of Education of Brunswick County on the 8th day of
June, 2021.

____________________________
Harry E Lemon, Chairman
Board of Education

____________________________
Dr. Jerry Oates, Secretary
Board of Education
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To:
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Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

Dr. Jerry Oates, Superintendent
Freyja Cahill, Chief Finance Officer

Date:

May 18, 2021

Re:

NCSBA Insurance Coverage Agreements

Background Information:
The Board participates with the North Carolina School Boards Association (NCSBA) to
provide coverage for Errors & Omissions/General Liability and Automobile/Inland Marine.
Current Status:
Attached are the Agreements to Participate for 2021-2022.
● The Errors and Omissions/General Liability is for $58,536, which is a decrease of
$412.
● The Automobile coverage is for $57,825, which is an increase of $1,510.
Recommendation:
Recommend approval of agreements.
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To:

Dr. Jerry Oates, Superintendent

From:

Freyja Cahill, Chief Finance Officer

Date:

May 18, 2021

Re:

Payroll Schedules for Fiscal Year 2021-2022

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

Background Information
The Public School Laws identify how various classifications of employees are to be paid.
Each local board of education shall establish a set date on which monthly salary payments
shall be made.
Current Status
Legislation requires a full pay check in August for 10 and 11 month certified employees.
Since the first workday begins August 9th, prepayment of 6 days is required and the
prepayment cycle continues until June 2022.
The attached payroll schedules are similar to prior year schedules.
Recommendation
Recommend approval.

10 / 11 Month Certified Staff
Assistant Principals

Payroll Group:

Brunswick County Schools
Payroll Schedule
School Year: 2021-2022
(Start Date 08/9/2021)
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Traditional (TRA) and Eleven Month Traditional ( ELT)
TACS

Pay
Period

Pay Date

Dates Paid

1

Jul 30

2
3
4
5
6
7
8
9
10

Aug 31
Sept 30
Oct. 29
Nov 23
Dec 21
Jan 31
Feb 28
Mar 31
Apr 29

Installments
Summer School
July 1 - July 30
Aug 9 - Sept 7
(12 Days-11 Mo Emp)
Sept 8 - Oct 7
Oct 8 - Nov 6
Nov 7 - Dec 7
Dec 8 - Jan 6
Jan 7 - Feb 5
Feb 6 - Mar 8
Mar 9 - Apr 6
Apr 7 - May 5

11

May 31

May 6 - June 3

12

No. of
Days

# of Days
Prepaid

22

0

22
22
21
22
22
21
22
21
21

6
5
5
10
12
4
6
4
4

21

3

Spec Run, Pay Subs
(10 days-11 Mo
Emp)
Jun 17
0
0
Local Supplement will be paid October 29 & April 29

Absence/Timesheet Dates
(Substitute Pay
Dates)

Paid days worked
July 18 - Aug 7
Aug 8 - Sept 11
Sept 12 - Oct 9
Oct 10 - Nov 6
Nov 7 - Dec 4
Dec 5 - Jan 8
Jan 9 - Feb 5
Feb 6 - Mar 5
Mar 6 - Apr 9
TACS Apr 10 - May 7
Speed May 8-June 3
Only Abs With Docks
May 8 - June 3
Only Abs Without Docks
June 5 - June 30
Cert. Summer Assign.

AESOP
Transfer
Date

Speed
Transfer
Date

(10:00
a.m.)

(10:00
a.m.)

Jul 20

Jul 21

Aug 10
Sept 14
Oct 12
Nov 9
Dec 7
Jan 11
Feb 8
Mar 8
Apr 12

Aug 11
Sept 15
Oct 13
Nov 10
Dec 8
Jan 12
Feb 9
Mar 9
Apr 13

May 10

May 11

June 7

June 8
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12 Month Administrators
12 Month Certified
12 Month Classified (non-exempt)

Payroll Group:

Pay
Period
1
2
3
4
5
6
7
8
9
10
11
12

Pay Date

Brunswick County Schools
Payroll Schedule
School Year: 2021-2022
(Start Date 7/01/2021)

End of Month (EOM) and Administration (ADM)

Dates Paid

# of
Speed
Days Absence/Timeshee TACS/AESOP Transfer
No. of Prepai t Dates
Transfer Date Date
Days
d
(Substitute Pay Dates)
(10:00

Jul 30
July 1 - July 31
22
0
July 1 - July 17
July 20
July 18 - Aug 7
Aug 31
Aug 1 - Aug 31
22
0
Aug 10
Sept 30
Sept 1 - Sept 30
22
0
Aug 8 - Sept 11
Sept 14
Oct. 29
Oct 1 - Oct 31
21
0
Sept 12 - Oct 9
Oct 12
Nov 23
Nov 1 - Nov 30
22
5
Oct 10 - Nov 6
Nov 9
Dec 21
Dec 1 - Dec 31
23
8
Nov 7 - Dec 4
Dec 7
Jan 31
Jan 1 - Jan 31
21
0
Dec 5 - Jan 8
Jan 11
Feb 28
Feb 1 - Feb 28
20
0
Jan 9 - Feb 5
Feb 8
Mar 31
Mar 1 - Mar 31
23
0
Feb 6 - Mar 5
Mar 8
Apr 12
Apr 29
Apr 1 - Apr 30
21
0
Mar 6 - Apr 9
Apr 10 - May 7
May 31
May 1 - May 31
22
0
May 10
Jun 17
June 1 - June 30
22
9
May 8- Jun 30
June 7
12 Mo Certified Teachers Local Supplement will be paid October 29 & April 29

July 21
Aug 11
Sept 15
Oct 13
Nov 10
Dec 8
Jan 12
Feb 9
Mar 9
Apr 13
May 11
June 8
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10 Month Hourly Employees:
Custodians
Clerical
Teacher Assistant
Child Nutrition
Bus Drivers / Monitors

BRUNSWICK COUNTY SCHOOLS
PAYROLL SCHEDULE
School Year: 2021 - 2022
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Payroll Group: Ten Month Classified /Hourly - (SM)

Pay
Period
1

2
3
4

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Pay Date

Dates Paid

No. of
Days

Jul 15
Jul 30
Aug 13
Aug 31

June 6 - June 30
July 1 - July 17
July 18 - July 31
Aug 1 - Aug 7

18
12
10
5

Sept 15
Sept 30
Oct 15
Oct 29
Nov 15
Nov 30
Dec 15
Dec 31
Jan 14
Jan 31
Feb 15
Feb 28
Mar 15
Mar 31
Apr 14
Apr 29
May 13
May 31
Jun 15
(Ten month
ends) Jun 17

Projected
Summer
Assignments
June 17

Aug 9 - June 3
Aug 11 - May 26
Aug 16 - May 26

Aug 8 - Aug 28
Aug 29 - Sept 11
Sept 12 - Sept 25
Sept 26 - Oct 9
Oct 10 - Oct 23
Oct 24 - Nov 6
Nov 7 - Nov 20
Nov 21 - Dec 4
Dec 5 - Dec 18
Dec 19 - Jan 8
Jan 9 - Jan 22
Jan 23 - Feb 5
Feb 6 - Feb 19
Feb 20 - Mar 5
Mar 6 - Mar 19
Mar 20 - Apr 2
Apr 3 - Apr 16
Apr 17 - Apr 30
May 1 - May 14
May 15 - May 26
May 15 - June 4

June 5 - June 30

Clerical/ Cust - 15
TA/ Choices 13
Bus/
CN - 10
10
10
10
10
10
10
10
10
15
10
10
10
10
10
10
10
10
10
TA / Bus / CN- 9
Clerical / Cust- 15

19

TACS/AESOP
Transfer Date
10:00 a.m.

Speed Transfer Date
10:00 a.m.

July 6
July 20
Aug 3
Aug 10

July 7
July 21
Aug 4
Aug 11

Aug 31
Sept 14
Sept 28
Oct 12
Oct 26
Nov 9
Nov 22
Dec 7
Dec 20
Jan 11
Jan 25
Feb 8
Feb 22
Mar 8
Mar 22
Apr 5
Apr 26
May 3
May 17
Jun 7

Sept 1
Sept 15
Sept 29
Oct 13
Oct 27
Nov 10
Nov 23
Dec 8
Dec 21
Jan 12
Jan 26
Feb 9
Feb 23
Mar 9
Mar 23
Apr 6
Apr 27
May 4
May 18
Jun 8

June 7

June 8

215 DAYS - CLERICAL / PARENT FAC. / CUSTODIANS
207 DAYS - TEACHER ASSISTANTS / CHOICES
204 DAYS - BUS / CHILD NUTRITION
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Early College High School Staff:
Certified Teachers
Assistant Principal

Brunswick County Schools
Payroll Schedule
School year: 2021 - 2022
(Start Date 8/3/2021)

Payroll Group: EARLY COLLEGE HIGH SCHOOL (ELC)

Pay
Period

1
2
3
4
5
6
7
8
9
10

11

12

Pay Date

Jul 30
Aug 20
Sept 30
Oct. 29
Nov 23
Dec 21
Jan 31
Feb 28
Mar 31
Apr 29

Dates Paid
Installments
11 days - 11 Mo Emp
(July 19 - Aug 2)

Aug 3 - Sept 2
Sept 3 - Oct 4
Oct 5 - Nov 3
Nov 4 - Dec 2
Dec 3 - Jan 3
Jan 4 - Feb 2
Feb 3 - Mar 2
Mar 3 - Apr 1
Apr 2 - May 2

No. of # of Days
Days Prepaid

11
23
22
22
21
22
22
20
22
21

Speed
TACS
Transfer
Absence/Timesheet
Transfer
Date
Dates
Date
(Subsititute Pay Dates) (10:00 a.m.) (10:00 a.m.)

1
9
2
3
7
9
2
2
1
1

July 19 - Aug 7
Aug 8 - Sept 11
Sept 12 - Oct 9
Oct 10 - Nov 6
Nov 7 - Dec 4
Dec 5 - Jan 8
Jan 9 - Feb 5
Feb 6 - Mar 5
Mar 6 - Apr 9

Aug 10
Sept 14
Oct 12
Nov 9
Dec 7
Jan 11
Feb 8
Mar 8
Apr 12

Aug 11
Sept 15
Oct 13
Nov 10
Dec 8
Jan 12
Feb 9
Mar 9
Apr 13

May 23

May 25

June 7

June 8

May 31

May 3 - May 30

20

0

May 3 - May 30
Project Abs. 3 days

Jun 17

Spec Run, Pay Subs
11 days-11 Mo
Emp (May 31 - June
14)

11

0

"Unreported Absences
Only"

Local Supplement will be paid Oct 29 & April 29
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BRUNSWICK COUNTY
SCHOOLS
BUDGET AMENDMENT

Be it resolved that the following amendments be made to the Budget Resolution for the fiscal year ending June 30, 2021.
Budget Code

Description of Code

1.5110.003.162
1.5120.013.121
1.5120.014.411
1.6401.015.4XX
1.5350.016.XXX
1.6550.056.XXX
1.5230.063.311
1.5110.085.462

Non-Instructional Support - Sub Pay
CTE - Salaries & Benefits
CTE - Materials
Technology Supplies & Equipment
Summer Reading Camps, Salaries, Benefits, Materials
Transportation - Salaries, Benefits, Equipment
Developmental Day - Tuition
Early Grade Reading Proficiency, Computer Equipment

1.3100.

State Public School Fund

Total:
Explanation: To record State allotment revision fifty-three through fifty-eight.

Total Appropriation in Current Year Budget
Increase (Decrease) of Amendment
Total Appropriation in Current Amended Budget
Passed by majority vote of the Board of Education of Brunswick County on June 8, 2021.

___________________________________________________________
Harry E. Lemon, Jr.
Chairman, Board of Education

___________________________________________________________
Dr. Jerry L. Oates
Secretary, Board of Education

Expenditures

Revenues

12,888.00
(62,212.00)
62,212.00
41.00
140,617.00
8,000.00
(41,054.00)
854.00

121,346.00

121,346.00

121,346.00

84,893,978.50
121,346.00
85,015,324.50
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BRUNSWICK COUNTY
SCHOOLS
BUDGET AMENDMENT

Be it resolved that the following amendments be made to the Budget Resolution for the fiscal year ending June 30, 2021.
Budget Code

Description of Code

3.XXXX.050
3.XXXX.103
3.XXXX.114
3.XXXX.163
3.XXXX.171
3.XXXX.178
3.XXXX.181

Salaries, Benefits, Instructional Supplies and Materials
Salaries, Benefits, Instructional Supplies and Materials
Nursing Services Contracts
Salaries, Benefits, Instructional Supplies and Materials
Salaries, Benefits, Instructional Supplies and Materials
Instructional Technology - Computer Software and Supplies
Salaries, Benefits, Instructional Supplies and Materials

3.3600.050
3.3600.103
3.3600.114
3.3600.163
3.3600.171
3.3600.178
3.3600.181

Title I Programs
Supportive Effective Instruction
Risk-Pool Funding
Cares Act 2020
ESSER II
CRRSA - ESSER II - Competency Based Assessment
ESSER III

Total:
Explanation: To record Federal allotments for FY 2021.

Total Appropriation in Current Year Budget
Increase (Decrease) of Amendment
Total Appropriation in Current Amended Budget

Passed by majority vote of the Board of Education of Brunswick County on June 8, 2021.

___________________________________________________________
Harry E. Lemon, Jr.
Chairman, Board of Education

___________________________________________________________
Dr. Jerry L. Oates
Secretary, Board of Education

Expenditure

Revenues

5,745.00
2,352.00
(17,000.00)
10,335.00
11,632,654.00
72,127.00
26,058,511.00

5,745.00
2,352.00
(17,000.00)
10,335.00
11,632,654.00
72,127.00
26,058,511.00

37,764,724.00

37,764,724.00

13,512,073.89
37,764,724.00
51,276,797.89

Back to Agenda
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BUDGET AMENDMENT

Be it resolved that the following amendments be made to the Budget Resolution for the fiscal year ending June 30, 2021.

Budget Code

Description of Code

4.8300.120.551
4.9002.495.393.000.150
4.9002.600.393.000.150
4.6570.696.393.000.150

Debt Service Payments, Buses
Contingency
GovDeals
Bond Advance - Contingency

4.3400.120
4.3200.427
4.4820.600

Installment Purchases/State Financing
State of NC Insurance Payment - Hurricane Dorian
GovDeals

Expenditures

93,589.00
90,429.25
11,461.00
140,360.00

Total:
335,839.25
Explanation: To record NCDPI debt service payments, Hurricane Dorian insurance proceeds and appropriate funds from the sale of
surplus equipment.
Total Appropriation in Current Year Budget
Increase (Decrease) of Amendment
Total Appropriation in Current Amended Budget
Passed by majority vote of the Board of Education of Brunswick County on June 8, 2021.

____________________________________________________________
Harry E. Lemon, Jr.
Chairman, Board of Education

____________________________________________________________
Dr. Jerry L. Oates
Secretary, Board of Education

Revenues

93,589.00
230,789.25
11,461.00

335,839.25

74,046,388.78
335,839.25
74,382,228.03

Back to Agenda

Special Revenue Fund
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BRUNSWICK COUNTY
SCHOOLS
BUDGET AMENDMENT

Be it resolved that the following amendments be made to the Budget Resolution for the fiscal year ending June 30, 2021.
Budget Code

Description of Code

8.5111.301.123
8.5210.306.311
8.5110.537.411
8.5210.580.461
8.6580.897.329
8.5830.998.XXX

ROTC Salaries and Benefits
Medicaid FFS Reimbursement
Robotics - Supplies & Materials
EC Equipment Donation
Utilities Expense
Center for Advanced Studies - Salary & Benefits

8.3800.301
8.3700.306
8.4890.537
8.4890.580
8.4880.897
8.4890.998

ROTC
Medicaid Fee for Service Reimbursement
STEM Grant
Knights of Columbus Lamb Foundation donation
Indirect Cost
Brunswick Community College Reimbursement

Total:
Explanation: To record receipt of grants and donations for year 2020-2021.

Total Appropriation in Current Year Budget
Increase (Decrease) of Amendment
Total Appropriation in Current Amended Budget
Passed by majority vote of the Board of Education of Brunswick County on June 8, 2021.

___________________________________________________________
Harry E. Lemon, Jr.
Chairman, Board of Education

___________________________________________________________
Dr. Jerry L. Oates
Secretary, Board of Education

Expenditure

Revenue

20,000.00
32,772.58
750.00
350.00
100,000.00
22,681.90

20,000.00
32,772.58
750.00
350.00
100,000.00
22,681.90

176,554.48

176,554.48

5,110,547.53
176,554.48
5,287,102.01

Back to Agenda

Critical Staff Incentive Review
Goal: Immediately recruit teachers in hard to staff areas (math, exceptional children and
CTE-Construction) by providing a recruitment incentive of $5,000.

• Recommendation:
– Continue to offer the $5,000 recruitment incentive to use during the regular recruitment
season.

– Allow current employees who have not taught in a hard to staff area (math, exceptional

children, or CTE-Construction) in BCS during the previous year (2020-2021) to receive the
recruitment incentive if they meet the requirements and transfer to a critical staff position.

– Modify the administration of the incentive to pay $1,000 up front and then $400 per month
during the 10-month term of employment.

Back to Agenda

BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive · Bolivia, North Carolina 28422 ·

Phone: 910-253-2900 ·

Fax: 866-291-7891

Date: June 8, 2021
To: Board Members
From: Debra D. Bair, Director of Technology
Subject: New District Phone System

Background:
An RFP was posted on April 26, 2021 and the district received responsive proposals from offerors.
The new phone system project was presented to the Finance Committee on May 18, 2021.
Current:
The proposal most advantageous to Brunswick County Schools needs was from DISYS Solutions,
Inc. As part of their proposal, the Voice Over IP services are to be contracted by a third-party
vendor. This project requires that we enter into two separate contracts with these vendors. The first
contract is with IntelePeer Cloud Communications, LLC for the Voice Over IP services. The second
contract is with DISYS Solutions, Inc. for the implementation of the new phone system which
includes network equipment, cellular failover equipment, new phones, educational licensing and
professional engineering services.
Recommendation:
Technology recommends approval of the first contract with IntelePeer Cloud Communications, LLC
for $83,921.52 over three years. This represents annual reoccurring costs of $27,973.84 per year.
The contract will be funded from local budgeted telephone expenditure accounts.
The second contract with DISYS Solutions, Inc. for three years totals $876,086.96. This contract will
be funded from the allotted Technology Bond funds. Year one compensation of this contract is
$580,355.30 and years two and three are each $147,865.83 for annual renewals of the educational
licenses. Technology recommends that the Board forward the contract to the County for approval
since it exceeds $300,000.

Board Members: Harry E. Lemon, Jr., Chairman • Steven P. Barger, Vice- Chairman • Gerald D. Benton, Jr. • David M. Robinson • Robin A. Moffitt
Dr. Jerry L. Oates, Superintendent
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive · Bolivia, North Carolina 28422 ·

Phone: 910-253-2900 ·

Fax: 866-291-7891

Date: June 8, 2021
To: Board Members
From: Debra D. Bair, Director of Technology
Subject: New District Phone System

Background:
An RFP was posted on April 26, 2021 and the district received responsive proposals from offerors.
The new phone system project was presented to the Finance Committee on May 18, 2021.
Current:
The proposal most advantageous to Brunswick County Schools needs was from DISYS Solutions,
Inc. As part of their proposal, the Voice Over IP services are to be contracted by a third-party
vendor. This project requires that we enter into two separate contracts with these vendors. The first
contract is with IntelePeer Cloud Communications, LLC for the Voice Over IP services. The second
contract is with DISYS Solutions, Inc. for the implementation of the new phone system which
includes network equipment, cellular failover equipment, new phones, educational licensing and
professional engineering services.
Recommendation:
Technology recommends approval of the first contract with IntelePeer Cloud Communications, LLC
for $83,921.52 over three years. This represents annual reoccurring costs of $27,973.84 per year.
The contract will be funded from local budgeted telephone expenditure accounts.
The second contract with DISYS Solutions, Inc. for three years totals $876,086.96. This contract will
be funded from the allotted Technology Bond funds. Year one compensation of this contract is
$580,355.30 and years two and three are each $147,865.83 for annual renewals of the educational
licenses. Technology recommends that the Board forward the contract to the County for approval
since it exceeds $300,000.

Board Members: Harry E. Lemon, Jr., Chairman • Steven P. Barger, Vice- Chairman • Gerald D. Benton, Jr. • David M. Robinson • Robin A. Moffitt
Dr. Jerry L. Oates, Superintendent
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COUNTY OF BRUNSWICK, NORTH CAROLINA

Chairman Board of Commissioners

ATTEST:

Clerk to the Board of Commissioners
This contract was approved by the Board on the ___ day of July, 2021.

DISYS Solutions, Inc.

By:
Vinu Luthra, COO

ATTEST:
Corporate Secretary

This instrument has been pre-audited in the
manner required by the School Budget and Fiscal
Control Act.

This instrument has been pre-audited in the
manner required by the Local Government
Budget and Fiscal Control Act.

Freyja Cahill, Chief Financial Officer
Brunswick County Board of Education

Julie A. Miller, Director of Fiscal Operations
County of Brunswick, North Carolina

4.6510.696.319.000.766.00
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EMPLOYEE POLITICAL ACTIVITIES

Policy Code:

7720

The Board of Education recognizes the right of employees to participate in political affairs and
otherwise exercise the rights of citizenship in a manner afforded other citizens, including registering,
voting, discussing political issues, campaigning for candidates or issues, actively participating in a
political party, running for or serving in public office (provided there is no law prohibiting an
employee from seeking a certain political office), and participating on a committee or board which
seeks to serve the welfare of the community. The Board shall not infringe upon such activities due to
employment in the school district, provided the activities comply with the terms of this policy.
These political activities shall not:
1.
2.
3.

take place during school time;
involve school monies, equipment or materials; or
make use of an official school position to encourage or to coerce students or other employees
of the district to support in any way a political party, candidate or issue.

As specified in policy 2220, Official School Spokesperson, the chairperson of the Board or designee
and the superintendent or designee are the official spokespersons for the school system. Employees,
when exercising their rights as citizens, should take steps to ensure that their personal political
opinions are not erroneously attributed to the school board or the school system.
In addition, employees may not campaign on school premises except as provided in policy 5210,
Distribution of Non-School Material.
This policy should not be construed as prohibiting the impartial study and discussion of political or
other controversial issues in the classroom setting, including the dissemination of factual information
about serious problems the school system or the community may be facing because of political
actions, where such teaching or information reasonably relates to the standards of the course or
curriculum content. Both sides of the political issue shall be presented, supported by primary or
balanced secondary sources, so that students are provided an opportunity to be well informed and to
be able to make their own decisions regarding political or other controversial issues. Further, this
policy shall ensure that social theories of any kind (i.e. Holocaust Denial Theory, 9/11 Theory,
Critical Race Theory) are not presented to students unless approved by the Brunswick County Board
of Education. It is the responsibility of the Board to ensure that curricular standards are taught using
well documented, factual resources and not opinion or conjecture.
Legal References: G.S. 115C-47(18)
Cross References: Distribution of Non-School Material (policy 5210), Official School Spokesperson
(policy 2220)
Adopted: June 29, 1994 (as policy 3250/4250)
Revised: February 3, 2009, July 24, 2018
BRUNSWICK COUNTY BOARD OF EDUCATION POLICY MANUAL
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PUBLIC ADDRESS TO THE BOARD

Policy Code:

2310

The Board encourages communication with the public and cooperative school-community
interactions, believing that an informed Board will result in a better system of public education.
Accordingly, the Board welcomes and encourages input from any interested citizen who desires
to appear before the Board for the purpose of presenting information or raising matters relating
to the public schools. In addition to other methods by which members of the public may bring
concerns to the attention of the Board, the Board will provide an open forum as part of the
Board’s regular meeting schedule, during which 20 minutes will be set aside, usually as the first
item of business on the agenda, for the specific purpose of allowing members of the public to
address the Board. In order to facilitate this communication and in order to plan and conduct
orderly sessions that will ensure complete, high quality information is available regarding the
subject of such appearances, it is necessary that certain guidelines contained in this policy be
followed.
1326.1

Citizens are advised that, in addition to the methods provided in this policy, they
may request an item to be placed on the Board agenda in accordance with Board
policy 2330, Board Meeting Agenda.

1326.2

Discussions regarding particular individual employees, litigation, student records,
or other matters which may be required to be kept confidential may not be
discussed in the open forum setting. The Chairman will have the responsibility to
determine matters of discussion that may be inappropriate and rule the speaker out
of order, if necessary.

1326.3

Most matters of concern will not be able to be responded to completely and
capably by the Board at the time they are addressed. They may be referred to a
Board committee, the administration, or held over for further discussion at a
subsequent meeting, as appropriate.

1326.4

Any individual who desires to speak on a school-related problem must notify the
executive assistant to the Superintendent’s Office, chairman and/or
Superintendent by 12:00 noon on the day of working day prior to the Board of
Education meeting. Individuals desiring to speak should include their name,
address, telephone number, and topic for speaking so that information will be
available after the Board meeting for follow-up, if appropriate. If the matter is
presently under review by the administration, then the Chairman may defer the
individual’s appearance to the next Board meeting.

1326.5

If there is a matter to be considered that is of an urgent nature or other
circumstances are present which prevent compliance with the above requirements,
the Board may, in its discretion, waive the requirement of notice; but, ordinarily,
this will not be done unless a valid reason exists for failure to give proper notice.

Presentations will be limited to three minutes per person or three minutes per organization. An

BRUNSWICK COUNTY BOARD OF EDUCATION POLICY MANUAL
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2310

Policy Code:

organization or delegation representing the same concern shall select one individual to make a
presentation on its behalf.
Legal References: G.S. 115C-36, -47
Cross References: Student and Parent Grievance Procedure (policy 1740/4010), Role of Board
Members in Handling Complaints (policy 2122), Board Meetings (policy 2300), Board Meeting
Agenda (policy 2330), Responding to Complaints (policy 1742/5060)
Adopted: March 23, 1994 (as policy 1326)
Revised: July 5, 2005 (as policy 1326), October 4, 2005 (as policy 1326), October 22, 2019

BRUNSWICK COUNTY BOARD OF EDUCATION POLICY MANUAL
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive ∙ Bolivia, North Carolina 28422 ∙

___
___
_X
__
___
___
___
___

Phone: 910-253-2900 ∙

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

To:

Operations Committee

From:

Susan Rutledge

Date:

May 3, 2021

Re:

Cedar Grove Middle School- Band and Choir renovations

Fax: 866-291-7891

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

Background Information
Cedar Grove Middle School Choir and Band room renovations were approved as part of the 2016
Bond. Request for bids was advertised and bids for this project were received on April 30, 2021.

Current Status
Five bids were received. Bids were evaluated by Staff and LS3P Associates. Port City Builders, Inc.
was the low bidder at $215,403.
Recommendation
Staff recommends Board approval of a contract with Port City Builder, Inc for $215,403 at the June 1,
2021 Board meeting. Approval of this contract will allow renovations to be done during the summer.
Staff recommends this item be placed on the consent agenda.

Board Members: Harry E. Lemon, Jr., , Chairman • Steven P Barger, Vice- Chairman • Robin A Moffitt • David M. Robinson • Gerald Benton
Dr. Jerry L. Oates, Superintendent
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OWNER-CONTRACTOR AGREEMENT
SCHOOL NAME: Cedar Grove Middle School
THIS AGREEMENT, in two (2) copies, made this 3rd day of May, Two Thousand and Twenty-one
by and between Brunswick County Board of Education (herein referred to as the "Owner"), whose mailing
address is 35 Referendum Dr., Bolivia, NC 28422 and Port City Builder, Inc. (herein referred to as the
"Contractor"), whose mailing address is 109 Sebrell Ave., Wilmington, NC 28403-4725. Correspondence,
submittals, and notices relating to or required under this Contract shall be sent in writing to the above
addresses; unless either party is notified in writing by the other, of a change in address.

WITNESSETH:

WHEREAS, it is the intent of the Owner to obtain the services of the Contractor in connection
with the renovation of Cedar Grove Middle Band and Choir classrooms (hereinafter referred to as the
"Project" or the "Work"); and
WHEREAS, the Contractor desires to perform such construction in accordance with the terms and
conditions of this Agreement,
NOW, THEREFORE, in consideration of the promises made herein and other good and valuable
consideration, the following terms and conditions are hereby mutually agreed to, by and between the
Owner and Contractor:

Article 1
DEFINITIONS
1.1

All terms in this Agreement which are defined in the Information for Bidders and the General
Conditions shall have the meanings designated therein.

1.2

The Contract Documents are as defined in the General Conditions. Such documents form the
Contract, and all are as fully a part thereof as if attached to this Agreement or repeated herein.
The Contract Documents consist of the Owner-Contractor Agreement, the General and
Supplemental Conditions of the Contract, the Drawings, the Specifications, all Addenda issued
prior to bidding, and all Modifications and Change Orders issued after execution of the Contract.

Section C, Owner-Contractor Agreement

C-1
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Article 2
STATEMENT OF THE WORK
2.1

The Project is the Work identified in the plans and specifications prepared by LS3P Associates
dated April 12, 2021 for Brunswick County Board of Education, Cedar Grove Middle School Band
and Choir Renovations, including the following addenda:
Addendum 1 dated 4/13/21
Addendum 2 dated 4/22/21
A listing of the plans and specifications included in the Contract Documents is attached as Exhibit
A.

2.2

The Parties agree that the Project shall include the following alternates:
Alternate 1 - New Acoustical Ceiling Panels in band and choir rooms - $13,907.00

2.3

The Parties agree to the following modifications to the Project’s plans and specifications,
including the noted value engineering items:
None

2.4

The Parties agree that the following allowances are included in the Contract Sum in Section 5.1
below:
Materials and installation allowance
Interior Door allowance
Interior Door with acoustic seals allowance

$25,000
$500 per leaf
$800 per leaf

2.5

The Contractor shall provide and pay for all materials, tools, equipment, labor and professional
and non-professional services, and shall perform all other acts and supply all other things
necessary, to fully and properly perform and complete the Work, as required by the Contract
Documents.

2.6

The Contractor shall further provide and pay for all related facilities described in any of the
Contract Documents, including all work expressly specified therein and such additional work as
may be reasonably inferred therefrom, saving and excepting only such items of work as are
specifically stated in the Contract Documents not to be the obligation of the Contractor. The
totality of the obligations imposed upon the contractor by this Article and by all other provisions
of the Contract Documents, as well as the structures to be built and the labor to be performed,
is herein referred to as the "Work".

Section C, Owner-Contractor Agreement

C-2
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Article 3
DESIGN CONSULTANT
3.1

The Design Consultant (as defined in the General Conditions) shall be LS3P Associates whose
address is 101 N. Third St., Ste 500, Wilmington, NC 28401, however, that the Owner may,
without liability to the Contractor, unilaterally amend this Article from time to time by
designating a different person or organization to act as its Design Consultant and so advising the
Contractor in writing, at which time the person or organization so designated shall be the Design
Consultant for purposes of this Contract.
Article 4
TIME OF COMMENCEMENT AND COMPLETION

4.1

The Contractor shall commence the Work promptly upon the date established in the Notice to
Proceed. If there is no Notice to Proceed, the date of commencement of the Work shall be the
date of this Agreement or such other date as may be established herein.

4.2

Time is of the essence. The Contractor shall achieve Final Completion, as defined in the General
Conditions on or before the date established for Final Completion in the Supplemental
Conditions.

4.3

The Supplemental Conditions contains certain specific dates that shall be adhered to and are the
last acceptable dates unless modified in writing by mutual agreement between the Contractor
and the Owner. All dates indicate midnight unless otherwise stipulated. The only exceptions to
this schedule are defined in the General Conditions under 8.3 DELAYS AND EXTENSIONS OF TIME.

4.4

Should the Contractor fail to complete the Work on or before the dates stipulated for Substantial
Completion and/or Final Completion, or such later date as may result from an extension of time
granted by the Owner, he shall pay the Owner, as liquidated damages the sums set forth in the
General and Supplemental Conditions.

Article 5
CONTRACT SUM
5.1

Provided that the Contractor shall strictly and completely perform all of its obligations under the
Contract Documents, and subject only to additions and deductions by Modification or as
otherwise provided in the Contract Documents, the Owner shall pay to the Contractor, in current
funds and at the time and in the installments hereinafter specified, the sum of two hundred
fifteen thousand, four hundred three Dollars ($215,403) herein referred to as the "Contract
Sum". This amount includes the base bid and the Alternates in Section 2.2

Section C, Owner-Contractor Agreement
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5.2

The Contract Sum includes the value engineering items and other contract modifications noted
in Section 2.3 above that total $0.00.

5.3

Unit Prices are established as follows for the Project:

Unit Price No. 1

Interior Door

$500 per leaf

Unit Price No. 2

Interior Door with acoustic
seals

$800 per leaf

Article 6
PROGRESS PAYMENTS
6.1

The Contractor hereby agrees that on or about the First day of the month for every month during
the performance of the Work he will deliver to the Owner's Project Manager an Application for
Payment in accordance with the provisions of Article 9 of the General Conditions. This date may
be changed upon mutual agreement, stated in writing, between the Owner and Contractor.
Payment under this Contract shall be made as provided in the General Conditions. Payments due
and unpaid under the Contract Documents shall not bear interest.

Article 7
OTHER REQUIREMENTS
7.1

The Contractor shall submit the Performance Bond, Labor and Material Payment Bond and
Certification of Insurance as required by the Contract Documents.

7.2

The Owner shall furnish to the Contractor one (1) set of drawings and one (1) set of specifications,
at no extra cost, for use in the Construction of the Work. Additional sets of drawings or
specifications may be obtained by the Contractor by paying the Owner for the costs of
reproduction, handling and mailing.

7.3

The Contractor shall make a good faith effort to utilize Historically Underutilized Businesses
(HUB’s) per N.C. Gen. Stat. 143-128.2, and as described in the construction documents.

7.4

The General Conditions, Supplemental Conditions and the plans and specifications, including any
addenda, are incorporated herein by reference.
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ARTICLE 1
CONTRACT DOCUMENTS
1.1

GENERAL

1.1.1

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract (General,
Supplementary and other Conditions), the Drawings, the Specifications, and all Addenda issued prior to and all
Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order issued pursuant to the provisions of Article 10, (3) a written
interpretation issued by the Design Consultant, or (4) a written order for a minor change in the Work issued
pursuant to this contract.

1.1.2

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
local conditions under which the Work is to be performed, and correlated his observations with the requirements
of the Contract Documents.

1.1.4

The Contractor will be furnished with 3 sets of drawings and specifications at no cost. Additional copies may
be purchased.
END OF ARTICLE 1
ARTICLE 2
OWNER

2.1

INFORMATION, SERVICES AND RIGHTS OF THE OWNER

2.1.1

The Owner shall at all times have access to the Work whenever it is in preparation or progress. The Contractor
shall provide safe facilities for such access.

2.1.2

The Owner shall not be responsible for or have control or charge of the construction means, methods,
techniques, sequences, or procedures, or for safety precautions and programs in connection with the Work,
and will not be responsible for the Contractor's failure to carry out the Work in accordance with the Contract
Documents.

2.1.3

The Owner will have authority to require special inspection or testing of the Work whether or not such Work is
then fabricated, installed, or completed. However, neither the Owner's authority to act under Subparagraph
6.5.3, nor any decision made by the Owner in good faith either to exercise or not to exercise such authority
shall give rise to any duty or responsibility of the Owner to the Contractor, any Subcontractor, any of their
agents or employees, or any other person performing any of the Work.

2.1.4

The Owner shall have the authority and discretion to call, schedule, and conduct job meetings to be attended
by the Contractor, representatives of his Subcontractors, and the Design Consultant, to discuss such matters
as procedures, progress, problems, and scheduling.

2.1.5

The Owner and Design Consultant shall not be responsible or liable to Contractor for the acts, errors or
omission of the Contractor, any separate Subcontractor, any separate contractor or any contractor's or
subcontractor's agents or employees, or any other persons performing any of the Work.

2.1.6

Information or services under the Owner's control shall be furnished by the Owner with reasonable promptness
to avoid unreasonable delay in the orderly progress of the Work.

2.1.7

The parties acknowledge that the Owner may perform all or part of its obligations pursuant to this Agreement
through the Superintendent or his designee.
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2.1.8

The foregoing rights are in addition to other rights of the Owner enumerated herein and those provided by law.

2.2

OWNER'S RIGHT TO STOP OR TO SUSPEND THE WORK

2.2.1

If the Contractor fails to correct defective Work or fails to carry out the Work or supply labor and materials in
accordance with the Contract Documents, the Owner by a written order may order the Contractor to stop the
Work, or any portion thereof, until the cause for such order has been eliminated; however, this right of the
Owner to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the
benefit of the Contractor or any other person or entity.

2.2.2

The Owner may order the Contractor in writing to suspend, delay, or interrupt all or any part of the Work for
such period of time as he may determine to be appropriate for the convenience of the Owner.

2.2.3

If the performance of all or any part of the Work (including the work of the Contractor and its subcontractors)
is, for an unreasonable period of time, suspended, delayed, or interrupted by an act of the Owner or the Design
Consultant in the administration of this Contract, or by failure of any one of them to act within the time specified
in this Contract (or if no time is specified, within a reasonable time), an adjustment shall be made for an increase
in the actual time required for performance of the Work by the Contractor, due solely to such unreasonable
suspension, delay, or interruption and the Contract modified in writing accordingly. However, no claim shall be
made under this Subparagraph for any suspension, delay, or interruption pursuant to Subparagraph 2.3.1, or
for which claim is provided or excluded under any other provision of this Contract. No claim under this
Subparagraph shall be allowed on behalf of the Contractor or its subcontractors, unless within 10 days after
the act or failure to act involved, and for continuing or ongoing acts or failures to act within 10 days of the first
day of the act or failure to act the Contractor submits to the Owner a written statement setting forth, as fully as
then practicable, the extent of such claim, and unless the claim is asserted in writing within 20 days after the
termination of such suspension, delay, or interruption. For continuing or ongoing acts or failures to act, the
Contractor shall update its written statement every 15 days until the suspension, delay or interruption is
terminated. The Contractor shall waive any and all claims not filed in strict conformance with this paragraph.
The Contractor shall indemnify, defend and hold the Owner harmless from any claim by a Subcontractor that
is waived because it is not filed in strict conformance with this paragraph or any other provision of this
Agreement regarding claims.

2.2.4

In the event of a suspension of work or delay or interruption of work, the Contractor will and will cause his
subcontractors to protect carefully his, and their, materials and work against damage or injury from the weather
and maintain completed and uncompleted portions of the work as required by the Contract Documents. If, in
the opinion of the Owner, any work or material shall have been damaged or injured by reason of failure on the
part of the Contractor or any of his subcontractors to so protect same, such work and materials shall be removed
and replaced at the expense of the Contractor.

2.2.5

No claim by the Contractor shall be allowed if asserted after final payment under this Contract or if it is not
asserted in strict conformance with Article 10.

2.3

OWNER'S RIGHT TO CARRY OUT THE WORK

2.3.1

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and
fails within ten days after the date written notice is mailed by the Owner to commence and continue remedy of
such default or neglect with diligence and promptness, the Owner may, without prejudice to any other remedy
he may have, make good such deficiencies and may further elect to complete all Work thereafter through such
means as the Owner may select, including the use of a new contractor. In such case the Owner shall issue a
Change Order deducting from the payments then or thereafter due the Contractor the cost of correcting such
deficiencies, including compensation for the Design Consultant's additional services made necessary by such
default, neglect or failure. Such action by the Owner and the amount charged to the Contractor are both subject
to the prior approval of the Design Consultant. If the payments then or thereafter due the Contractor are not
sufficient to cover such amount, the Contractor shall pay the difference to the Owner. Notwithstanding the
Owner's right to carry out a portion of the work, warranty, maintenance and protection of the work remains the
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Contractor's responsibility. Further, the provisions of this paragraph do not affect the Owner's right to require
the correction of defective or non-conforming work in accordance with this contract.
END OF ARTICLE 2
ARTICLE 3
CONTRACTOR
3.1

DEFINITION

3.1.1

This entire Contract is not one of agency by the Contractor for Owner but one in which Contractor is engaged
independently in the business of providing the services and performing the Work herein described as an
independent contractor.

3.2

REVIEW OF CONTRACT DOCUMENTS

3.2.1

Before placing his proposal to the Owner, and continuously after execution of the Contract, the Contractor shall
carefully study and compare the Contract Documents and shall at once report to the Owner any error,
inconsistency or omission he may discover, including any requirement which may be contrary to any law,
ordinance, rule, regulation or order of any public authority bearing on the performance of the Work. If the
Contractor has reported in writing an error, inconsistency or omission, has promptly stopped the affected work
until otherwise instructed, and has otherwise followed the instructions of the Owner, the Contractor shall not be
liable to the Owner or the Design Consultant for any damage resulting solely from any such errors,
inconsistencies or omissions in the Contract Documents. The Contractor shall perform no portion of the Work
at any time without Contract Documents and, where required, approved Shop Drawings, Product Data or
Samples for such portion of the Work.

3.2.2

All designs, drawings, specifications, design calculations, notes and other works provided for this contract are
the sole property of the Owner and may not be used on any other design or construction project. The use of
the design, including tracings and specifications, by any person or entity, for the purpose other than the Project,
shall be at the full risk of such person or entity

3.3

SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1

The Contractor shall supervise and direct the Work, using his best skill and attention. He shall be solely
responsible for and have control over all construction means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Contract. The Contractor shall be solely responsible for
initiating, maintaining and supervising all safety precautions and programs in connection with the Work and all
statutory or legal requirements. This requirement applies continuously throughout contract performance and
is not limited to regular working hours.

3.3.2

The Contractor shall be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and Sub- subcontractors, suppliers, their agents and employees, and other persons performing any of the Work
and for their compliance with each and every requirement of the Contract Documents, in the same manner as
if they were directly employed by the Contractor.

3.3.3

The Contractor shall not be relieved from his obligations to perform the Work in accordance with the Contract
Documents either by the acts, failures to act or duties of the Owner or the Design Consultant in their
administration of the Contract, or by inspections, tests or approvals (or the lack thereof) required or performed
under Paragraph 6.5 by persons other than the Contractor.

3.3.4

The Contractor shall verify all grades, lines, levels and dimensions as indicated and shown on the Drawings
and Specifications prior to beginning the work and shall immediately report in writing any errors or
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inconsistencies to the Design Consultant before commencing the work.
3.3.5

Contractor shall protect existing surfaces, finishes and adjacent facilities from damage during construction.
Any damage shall be repaired by Contractor at his own expense prior to completion of the Project. Prior to
construction start, Contractor and Owner shall perform an inspection to record existing conditions, damaged
and undamaged.

3.4

LABOR AND MATERIALS

3.4.1

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, supplies, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary or proper for or incidental to the execution and
completion of the Work required by and in accordance with the Contract Documents and any applicable code
or statute, whether specifically required by the Contract Documents or whether their provision may reasonably
be inferred as necessary to produce the intended results, whether temporary or permanent and whether or not
incorporated or to be incorporated in the Work. Final payment will not be made until the Work is so completed.

3.4.2

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the Work any unfit person or anyone not skilled in the task assigned to him. The Owner may, by
notice in writing, require the Contractor to remove from the work any employee the Owner deems incompetent,
careless or otherwise objectionable. All agents and workers of the Contractor and its Subcontractors shall wear
identification badges provided by the Contractor at all times they are on the Owner’s property. The identification
badges shall at a minimum display the company name, telephone number and employee’s picture and name
and must be worn in plain view at all times. Additionally, once school staff occupies the building, all contractors
and their respective subcontractors shall be required to sign in and out of the visitor’s log each day they are
performing services. They must also wear a visitor’s pass which will indicate to staff that they have met this
requirement which applies to anyone performing services anywhere on the school property.

3.4.3

The Contractor shall be responsible for ensuring that the Work is completed in a skillful and workmanlike
manner.

3.4.4

All equipment, apparatus and/or devices of any kind to be incorporated into the Work that are shown or
indicated on the drawings or called for in the specifications or required for the completion of the work shall be
entirely satisfactory to the Owner and the Design Consultant as regards operations, capacity and/or
performance. No approval, either written or verbal, of any drawings, descriptive data or samples of such
equipment, apparatus and/or device shall relieve the Contractor of his responsibility to turn over the same in
good working order for its intended purpose at the completion of the Work in complete accordance with the
Contract Documents. Any equipment, apparatus and/or device not fulfilling these requirements shall be
removed and replaced by proper and acceptable equipment, etc. or put in good working order satisfactory to
the Owner and Design Consultant without additional cost to the Owner.

3.4.5

All materials and Work shall meet North Carolina Building Codes. Should there be any discrepancies between
design and code, the more stringent requirement shall apply. All materials shall comply with standards (or
approved products) as set by the Specifications. Unless otherwise specified, NO ASBESTOS CONTAINING
MATERIALS SHALL BE INSTALLED. BY DEFINITION, INSTALLATION OF ASBESTOS MATERIALS WILL
BE CONSIDERED CONTRACTOR’S NEGLIGENCE AND THE CONTRACTOR SHALL PERFORM ALL
NECESSARY WORK TO REMOVE THE ASBESTOS AND RESTORE THE SITE TO THE ‘PRE-CONTRACT’
CONDITION. Contractor shall assume all facilities built prior to 1979 have lead-based paint. Any paint removal
shall be in accordance with OSHA standard pertaining to lead (29 CFR 1915.1025).

3.5

WARRANTY

3.5.1

The Contractor warrants to the Owner and the Design Consultant that all materials and equipment furnished
under this Contract will be new unless otherwise specified, and that all workmanship will be of first class quality,
free from faults and defects and in conformance with the Contract Documents and all other warranties and
guaranties specified therein. Where no standard is specified for such workmanship or materials, they shall be
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the best of their respective kinds. All Work not conforming to these requirements, including substitutions not
properly approved and authorized, may be considered defective. If required by the Owner or the Design
Consultant, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and
equipment. This warranty is not limited by the provisions of Article 11.
3.5.2

The warranties set forth in this Paragraph 3.5 and elsewhere in the Contract Documents shall survive Final
Completion of the Work.

3.5.3

If, within one year after the Date of Substantial Completion of the Work or designated portion thereof or within
one year after acceptance by the Owner of designated equipment or within such longer period of time as may
be prescribed by law or by the terms of any applicable special warranty required by the Contract Documents,
any of the Work is found to be defective, not in accordance with the Contract Documents, or not in accordance
with the guarantees and warranties specified in the Contract documents, the Contractor shall correct it within
five (5) working days or such other period as mutually agreed, after receipt of a written notice from the Owner
to do so unless the Owner has previously given the Contractor a written acceptance of such condition. The
Owner shall give such notice with reasonable promptness after discovery of the condition. For items, which
remain incomplete or uncorrected on the date of Substantial Completion, the one-year warranty shall begin on
the date of Final Completion of the Work. If the Contract Documents include painting work, the one year
warranty period in this section shall be extended to two years.

3.5.4

If at any time deficiencies in the Work are discovered which are found to have resulted from fraud or
misrepresentation, or an intent or attempt to or conspiracy to defraud the Owner by the Contractor, any
Subcontractor or Supplier, the Contractor will be liable for replacement or correction of such Work and any
damages which Owner has incurred related thereto, regardless of the time limit of any guarantee or warranty.

3.5.5

The Contractor shall bear the cost of making good all work of the Owner, separate contractors or others,
destroyed or damaged by such correction or removal required under this Article 3, Article 11 or elsewhere in
the Contract Documents.

3.6

TAXES

3.6.1

The Contractor shall pay all sales, consumer, use and other similar taxes for the Work or portions thereof
provided by the Contractor which are legally enacted at the time bids are received, whether or not yet effective.
The Contractor shall indemnify and hold the Owner harmless from any claims arising out of the Contractor’s
failure to pay all required taxes, including claims by the county for its inability to recover taxes that were not
properly paid to the State of North Carolina by the Contractor.

3.6.2

The Contractor shall provide a completed Contractor’s Sales Tax Report (attached hereto as Appendix A) with
each application for payment for all items provided by the Contractor or any Sub-Contractors and incorporated
into this project. The Contractor shall account for at least 2% of the total contract amount in sales tax or provide
justification satisfactory to the Owner that the actual sales tax paid is less than 2%. In the event the Contractor
does not provide adequate justification to support the shortfall, the Contractor shall pay the Owner the difference
between the amount accounted for and the 2% minimum. Such compensation shall not be deemed a penalty,
but reimbursement of funds the Owner would otherwise be entitled to recover from the State.

3.6.3

Sales and Use Tax. Contractor shall be responsible for complying with any applicable sales and use tax
obligations imposed by Chapter 105, Article 5 of the North Carolina General Statutes. Where Contractor has
been contracted with to oversee “new construction” or “reconstruction” as defined in G.S. 105-164.4H,
Contractor shall be responsible for issuing and maintaining an Affidavit of Capital Improvement.

3.7

PERMITS, FEES AND NOTICES

3.7.1

The Contractor shall secure and pay for the building permit and for all other permits and governmental fees
necessary for the proper execution and completion of the Work. Costs for service and final service connections
by public utilities will be reimbursed to the Contractor by the Owner. The Owner shall not be responsible for
the cost of any temporary utilities.
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3.7.2

The Contractor will pay for his license and reinspection fees for the work necessary for the proper execution
and completion of the work.

3.7.3

The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful orders
of any public authority bearing on the performance of the Work.

3.8

PROGRESS SCHEDULE

3.8.1

The Contractor shall prepare and submit to the Owner for the Owner's review and approval an estimated
progress schedule for the Work. This schedule shall be in accordance with any general requirements included
in the Specifications for this project.

3.9

RESPONSIBILITY FOR COMPLETION

3.9.1

The Contractor shall furnish such manpower, materials, facilities and equipment and shall work such hours,
including night shifts, overtime operations and Sundays and holidays, as may be necessary to ensure the
performance of the Work within the Milestone and Completion dates specified in the Owner-Contractor
Agreement.

3.9.2

If the actions taken by the Contractor are not satisfactory, the Design Consultant or Owner may direct the
Contractor to take any and all actions necessary to ensure completion within the required Milestone and
Completion dates, without additional cost to the Owner. In such event, the Contractor shall continue to assume
responsibility for his performance and for completion within the required dates.

3.10

DOCUMENTS AND SAMPLES AT THE SITE

3.10.1

The Contractor shall maintain at the site for the Owner one record copy of all Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples. These shall be delivered
to the Owner upon completion of the Work.

3.11

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.11.1

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the Work or in the work of the Owner or any separate contractor, all Shop Drawings, Product
Data, Manuals and Samples required by the Contract Documents.

3.11.2

Do not order materials until receipt of written approval. Furnish materials equal in every respect to approved
samples.

3.11.3

By approving and submitting Shop Drawings, Product Data, Manuals and Samples, the Contractor represents
that he has determined and verified all materials, field measurements, and field construction criteria related
thereto, and that he has checked and coordinated the information contained within such submittals with the
requirements of the Work and of the Contract Documents. The Contractor shall adhere to any supplementary
processing and scheduling instructions pertaining to Shop Drawings, which may be issued by the Design
Consultant.

3.11.4

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documents by the Design Consultant's review of Shop Drawings, Product Data, Samples or Manuals under
unless the Contractor has specifically informed the Design Consultant in writing of such deviation at the time of
submission and the Design Consultant has given written approval to the specific deviation. The Contractor
shall not be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data, Samples,
or Manuals by the Design Consultant's review thereof.

3.11.5

The Contractor shall make corrections required by the Design Consultant and shall resubmit the required
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number of corrected copies of Shop Drawings or new Product Data or Samples. The Contractor shall direct
specific attention, in writing or on resubmitted Shop Drawings, Product Data or Samples, to revisions other than
those requested by the Design Consultant on previous submittals. Resubmittals necessitated by required
corrections due to Contractor's errors or omissions shall not be cause for extension of Contract Time, and any
costs associated with the processing of these resubmittals shall be paid by the Contractor.
3.11.6

No portion of the Work requiring submission of Shop Drawings, Product Data, Samples or Manuals shall be
commenced until the submittal has been approved by the Design Consultant. All such portions of the Work
shall be in accordance with approved submittals.

3.12

EQUAL PRODUCTS AND SUBSTITUTIONS

3.12.1

All materials, supplies and articles furnished under this Contract shall, whenever specified and otherwise
practicable, be the standard products of recognized, reputable manufacturers. Unless otherwise specifically
provided in the Contract Documents, the naming of a certain brand, make, manufacturer or article, device,
product, material, fixture or type of construction shall convey the general style, type, character and standard of
quality of the article desired and shall not be construed as limiting competition. The Contractor, in such cases,
may with Design Consultant and Owner approval, use any brand, make, manufacturer, article, device, product,
material, fixture, form or type of construction which in the judgment of the Design Consultant is equal to that
specified. An item may be considered equal to the item so named or described if, in the opinion of the Owner
and Design Consultant (1) it is at least equal in quality, durability, appearance, strength, and design; (2) it will
perform at least equally the specific function imposed by the general design for the work being contracted for
or the material being purchased; and (3) it conforms substantially, even with deviations, to the detailed
requirements for the item in the specifications. Approval by the Owner and Design Consultant will be granted
based upon considerations of quality, workmanship, economy of operation, suitability for the purpose intended,
and acceptability for use on the Project.

3.12.2

Contractor must provide evidence that proposed substitution does not require revisions to the Contract
Documents, that is consistent with Contract Documents, and will produce the indicated results, and is
comparable with other portions of the Work. Contractor must provide a detailed comparison of significant
qualities or proposed substitution with those of the Work specified, including but not limited to the following
significant qualities: performance, weight, size, durability, visual effect, sustainable design features, warranties,
and any specific features and requirements indicated in Contract Documents. An annotated copy of applicable
Specification section and point-by-point comparison between specified product and the proposed substitution
describing each point of compliance, non-compliance, and variance between the specified and proposed
product shall be provided.

3.13

USE OF SITE

3.13.1

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits, easements,
right-of- way agreements and the Contract Documents. The Contractor shall not unreasonably encumber the
site, in the opinion of the Owner, with any materials, equipment or trailers nor shall he block the entrances or
otherwise prevent reasonable access to the site, other working and parking areas, completed portions of the
Work and/or properties, storage areas, areas of other facilities that are adjacent to the worksite. If the
Contractor fails or refuses to move said material, equipment or trailers within 24 hours of notification by the
Owner, to so do, the Owner shall have the right, without further notice, to remove, at the Contractor's expense,
any material, equipment and/or trailers which the Owner deems are in violation of this paragraph.

3.14

CUTTING AND PATCHING OF WORK

3.14.1

The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or any separate
contractors by cutting, patching or otherwise altering any work, or by excavation.

3.14.2

Existing structures and facilities including but not limited to building, utilities, topography, streets, curbs, walks,
etc., that are damaged or removed due to required excavations or other construction work, shall be patched,
repaired or replaced by the Contractor to satisfaction of the Design Consultant and the Owner of such structures
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and facilities and authorities having jurisdiction.
3.15

CLEANING UP

3.15.1

The Contractor at all times shall keep the premises free from accumulation of waste materials or rubbish caused
by his operations. If the Contractor fails to clean up during or at the completion of the Work, the Owner may
do so and the cost thereof shall be charged to the Contractor.

3.16

INDEMNIFICATION

3.16.1

To the fullest extent permitted by law, the Contractor shall, at his sole cost and expense, indemnify, defend,
and hold harmless the Owner and the Design Consultant and their agents, representatives, and employees
from and against all claims, actions, judgments, costs, liabilities, penalties, damages, losses and expenses,
including but not limited to attorneys' fees, arising out of or caused by any negligent act, error, omission or
breach of this Agreement by the Contractor, any Subcontractor, anyone directly or indirectly employed by any
of them or anyone for whose acts any of them may be liable. The above obligation shall not be construed to
negate, abridge, or otherwise reduce any other right or obligation of indemnity, which would otherwise exist as
to any party or person, described in this Paragraph 3.16. The parties agree that this indemnification clause is
an “evidence of indebtedness” for purpose of N.C. Gen. Stat. § 6-21.2. The parties also specifically
acknowledge that the Owner is a public body and it is the intent of the parties that the Owner not incur any
expenses when the Contractor is solely responsible for the claims. Contractor’s indemnity obligations to
Owner in the Contract Documents shall survive the expiration or termination of the Contract Documents.

3.16.2

In any and all claims against the Owner or the Design Consultant or any of their agents, representatives, or
employees by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable, the indemnification obligation under this
Paragraph 3.16 shall not be limited in any way by Contractor’s insurance coverage required herein.

3.16.3

No provision of this Paragraph 3.16 shall give rise to any duties on the part of the Design Consultant or the
Owner, or any of their agents, representatives, or employees.

3.18

CONDITIONS AFFECTING THE WORK

3.18.1

The Contractor shall be responsible for taking all steps necessary to ascertain the nature and location of the
Work and the general and local conditions, which can affect the Work or the cost thereof. The Owner assumes
no responsibility for any understanding or representation about conditions affecting the Work made by any of
his officers, employees, representatives, or agents prior to the execution of the Contract, unless such
understandings or representations are expressly stated in the Contract Documents.

3.19

MISCELLANEOUS.

3.19.1

The Contractor shall provide documentation acceptable to the Owner showing the amount of MBE participation
(including a complete list of all subcontractors and their final subcontract amounts) and sales tax paid by the
Contractor and its subcontractors for materials purchased for Projects completed under this contract. The
Contractor agrees to comply with the all of the Owner’s policies at all times that the Contractor, its
subcontractors and employees are on the Owner’s property. The Contractor acknowledges that the Owner’s
policies can be accessed and viewed at the Owner’s website. The Contractor shall comply with the Owner’s
site or school building access procedures when working on any existing school campus.

3.20

APPLICABLE LAWS.

3.20.1

This Contract and the relationship of the parties shall be governed by the laws of the state of North Carolina.

3.20.2

Contractor shall comply with all applicable laws and regulations in providing services under this
Contract. Contractor shall not employ any individuals to provide services to the Owner who are not authorized
by federal law to work in the United States. The Contractor represents that it is aware of and in compliance
with the Immigration Reform and Control Act and North Carolina law (Article 2 of Chapter 64 of the North
Carolina General Statutes) requiring use of the E-Verify system. The Contractor further warrants that it will use
the E-Verify system to verify employment eligibility of all its employees throughout the term of this Contract, and
that it will remain in compliance with all I-9 requirements throughout the term of this Contract. The Contractor
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shall also ensure that any subcontractors use the E-Verify system at all times while providing subcontracted
services in connection with this Contract. Contractor is responsible for providing affordable health care coverage
to all of its full-time employees providing services to the school system. The definitions of “affordable coverage”
and “full-time employee” are governed by the Affordable Care Act and accompanying IRS and Treasury
Department regulations.
3.20.3

The Contractor also acknowledges that G.S. § 14-208.18 prohibits anyone required to register as a sex offender
under Article 27A of Chapter 14 of the General Statutes from knowingly being on the premises of any school.
The Contractor shall conduct or arrange to have conducted, at its own expense, sexual offender registry checks
on each of its employees, agents, ownership personnel, or contractors (“contractual personnel”) who will
engage in any service on or delivery of goods to school system property or at a school-system sponsored event,
except checks shall not be required for individuals who are solely delivering or picking up equipment, materials,
or supplies at: (1) the administrative office or loading dock of a school; (2) non-school sites; (3) schools closed
for renovation prior to substantial completion; or (4) new school construction sites prior to substantial
completion. The checks shall include at a minimum checks of the State Sex Offender and Public Protection
Registration Program, the State Sexually Violent Predator Registration Program, and the National Sex Offender
Registry (“the Registries”). For the Contractor’s convenience only, all of the required registry checks may be
completed at no cost by accessing the United States Department of Justice Sex Offender Public Website at
http://www.nsopw.gov/. The Contractor shall provide certification on the Sexual Offender Registry Check
Certification Form (attached as Appendix C) that the registry checks were conducted on each of its contractual
personnel providing services or delivering goods under this Agreement prior to the commencement of such
services or the delivery of such goods. With each pay application, the Contractor shall provide an updated list
of all Project subcontractors, identifying the date the subcontractor is anticipated to first be on the site, and the
status of receipt of the Completed Sexual Offender Registry Check Certification Form from each subcontractor.
The Contractor shall conduct a current initial check of the registries (a check done more than 30 days prior to
the date of this Agreement shall not satisfy this contractual obligation). In addition, the Contractor agrees to
conduct the registry checks and provide a supplemental certification form before any additional contractual
personnel are used to deliver goods or provide services pursuant to this Agreement. The Contractor further
agrees to conduct annual registry checks of all contractual personnel and provide annual certifications at each
anniversary date of this Agreement. The Contractor shall not assign any individual to deliver goods or provide
services pursuant to this Agreement if said individual appears on any of the listed registries. The Contractor
agrees that it will maintain all records and documents necessary to demonstrate that it has conducted a
thorough check of the registries as to each contractual personnel, and agrees to provide such records and
documents to the Owner upon request. The Contractor specifically acknowledges that the Owner retains the
right to audit these records to ensure compliance with this section at any time in the Owner’s sole discretion.
Failure to comply with the terms of this provision shall be deemed a material breach of the Agreement. In
addition, the Owner may conduct additional criminal records checks at the Owner’s expense. If the Owner
exercises this right to conduct additional criminal records checks, the Contractor agrees to provide within seven
(7) days of request the full name, date of birth, state of residency for the past ten years, and any additional
information requested by the Owner for all contractual personnel who may deliver goods or perform services
under this Agreement. The Contractor further agrees that it has an ongoing obligation to provide the Owner
with the name of any new contractual personnel who may deliver goods or provide services under the
Agreement. The Owner reserves the right to prohibit any contractual personnel of the Contractor from delivering
goods or providing services under this Agreement if the Owner determines, in its sole discretion, that such
contractual personnel may pose a threat to the safety or well-being of students, school personnel or others.

3.20.4

Anti-Nepotism. Contractor warrants that, to the best of its knowledge and in the exercise of due diligence, none
of its corporate officers, directors, or trustees and none of its employees who will directly provide services under
this Agreement are immediate family members of any member of the Board of Education or of any principal or
central office staff administrator employed by the Board. For purposes of this provision, “immediate family”
means spouse, parent, child, brother, sister, grandparent, or grandchild, and includes step, half, and in-law
relationships. Should Contractor become aware of any family relationship covered by this provision or should
such a family relationship arise at any time during the term of this Agreement, Contractor shall immediately
disclose the family relationship in writing to the Superintendent of the Schools. Unless formally waived by the
Board, the existence of a family relationship covered by this Agreement is grounds for immediate termination
by Owner without further financial liability to Contractor.
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3.20.5

Restricted Companies Lists. Provider represents that as of the date of this Contract, Provider is not included
on the Final Divestment List created by the North Carolina State Treasurer pursuant to N.C. Gen. Stat. § 14786.58. Provider also represents that as of the date of this Contract, Provider is not included on the list of
restricted companies determined to be engaged in a boycott of Israel created by the North Carolina State
Treasurer pursuant to N.C. Gen. Stat. § 147-86.81.

3.21

COMPLIANCE WITH BOARD POLICIES AND PROCEDURES
The Contractor acknowledges that Board policies are available for review at the Owner’s website and agrees
to comply with the policies. The Contractor also agrees to comply with the following provisions The Owner’s
policies are available for review at www.bcswan.net:

3.21.1

The Contractor, its Subcontractors and employees shall not possess or carry, whether openly or concealed, any
gun, rifle, pistol, or explosive on any property owned by the Owner. This includes firearms locked in containers,
vehicles or firearm racks within vehicles. The Contractor, its Subcontractors and employees shall not cause,
encourage or aid a minor, who is less than 18 years old to possess or carry, whether openly or concealed, any
weapons on any property owned by the Owner.

3.21.2

The Contractor, its Subcontractors and employees, are prohibited from profane, lewd, obscene or offensive
conduct or language, including engaging in sexual harassment.

3.21.3

The Contractor and its Subcontractors shall not manufacture, transmit, conspire to transmit, possess, use or be
under the influence of any alcoholic or other intoxicating beverage, narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana or anabolic steroids, or possess, use, transmit or conspire to transmit
drug paraphernalia on any property owned by the Owner.

3.21.4

The Contractor and its Subcontractors may not at any time use or display tobacco or nicotine-containing
products, including but not limited to electronic cigarettes (e-cigarettes), on school premises, both indoor and
outdoor. The prohibition of the display of tobacco or nicotine products shall not extend to a display that has a
legitimate instructional or pedagogical purpose. For purposes of this Contract, “tobacco product” is defined to
include cigarettes, cigars, blunts, bidis, pipes, chewing tobacco, snuff, and any other items containing or
reasonably resembling tobacco, tobacco products, or any facsimile thereof. “Tobacco use” includes smoking,
chewing, dipping, or any other use of tobacco products.

3.21.5

The Contractor, its Subcontractors and employees shall not solicit from or sell to students or staff within the
Owner’s facilities or campuses, and shall not give gifts of any value to school system employees.

3.21.6

Operators of all commercial vehicles on any property owned by the Owner shall be subject to post-accident,
random, reasonable suspicion and follow-up testing for drugs and alcohol.

3.21.7

The Contractor, its Subcontractors and employees are prohibited from using access to the site pursuant to this
Agreement as a means to date, court, or enter into a romantic or sexual relationship with any student enrolled
in the School System. The Contractor agrees to indemnify the Owner for claims against the Owner resulting
from relationships which have occurred or may occur between a student and an employee of the Contractor or
Subcontractor.

3.22

MINORITY AND HISTORICALLY UNDERUTILIZED BUSINESS
If the Contract Sum is $300,000 or greater, the Contractor shall make a good faith effort to utilize minority and
Historically Underutilized Businesses (HUBs) as defined and required in N.C. Gen. Stat. 143-128.2 to 128.4. The Contractor shall identify in the list of its Subcontractors, those Subcontractors that are (HUBs) and
indicate the portion of the Work that each Subcontractor will perform. If during the duration of the Project, the
Contractor effects a substitution for any Subcontractor, or if additional subcontract opportunities become
available, the Contractor shall make a good faith effort to utilize HUBs. The Contractor shall submit with each
Application for Payment a list of those HUBs whose work is included in the application and the amount due
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each. Failure or refusal of the Contractor to submit the required information on HUBs shall be grounds to
withhold payment.

END OF ARTICLE 3
ARTICLE 4
SUBCONTRACTORS
4.1

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

4.1.1

The Contractor, in compliance with the requirements of the Contract Documents, shall furnish in writing to the
Owner the names of the persons or entities (including those who are to furnish materials or equipment
fabricated to a special design) proposed for each of the principal portions of the Work. The Owner will promptly
reply to the Contractor in writing stating whether or not the Owner, after due investigation, has reasonable
objection to any such proposed person or entity.

4.1.2.

The Contractor shall identify in the list of names of the Subcontractors proposed, those Subcontractors that are
Minority Business Enterprises and the date each is planned to begin work on the project. If during the duration
of the project, the Contractor effects a substitution for any Subcontractor, or if additional subcontract
opportunities become available, the Contractor shall make a good faith effort to utilize Minority Business
Enterprises. At the completion of the project, the Contractor shall provide documentation acceptable to the
Owner showing the amount of MBE participation (including a complete list of all subcontractors and their final
subcontract amounts).
END OF ARTICLE 4
ARTICLE 5
WORK BY OWNER OR BY SEPARATE CONTRACTORS

5.1

OWNER'S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

5.1.1

The Owner reserves the right to perform work related to the Project with his own forces, and to award separate
contracts in connection with other portions of the Project or other work on the site under these or similar
Conditions of the Contract.

5.2

MUTUAL RESPONSIBILITY

5.2.1

Should the Contractor cause damage to the work or property of the Owner or of any separate contractor on the
Project, or to other work on the Site, or delay or interfere with the Owner's work on ongoing operations or
facilities or adjacent facilities or said separate contractor's work, the Contractor shall be liable for the same;
and, in the case of another contractor, the Contractor shall attempt to settle said claim with such other contractor
prior to such other contractor's institution of litigation or other proceedings against the Contractor.

5.2.2

Should a separate contractor cause damage to the Work or to the property of the Contractor or cause delay or
interference with the Contractor's performance of the Work, the Contractor shall present directly to said
separate contractor any claims it may have as a result of such damage, delay or interference (with an
information copy to the Owner) and shall attempt to settle its claim against said separate contractor prior to the
institution of litigation or other proceedings against said separate contractor.

5.2.3.

In no event shall the Contractor seek to recover from the Owner or the Design Consultant, and the Contractor
hereby waives any claims against the Owner and Design Consultant relating to any costs, expenses (including,
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but not limited to, attorney's fees) or damages or other losses incurred by the Contractor as a result of any
damage to the Work or property of the Contractor or any delay or interference caused by any separate
contractor.
5.3

COORDINATION OF THE WORK

5.3.1

By entering into this contract, Contractor acknowledges that there may be other contractors on the site whose
work will be coordinated with that of his own. Contractor expressly warrants and guarantees that he will
cooperate with other contractors and will do nothing to delay, hinder or interfere with the work of other separate
contractors, the Owner or Design Consultant. Contractor also expressly agrees that, in the event his work is
hindered, delayed, interfered with or otherwise affected by a separate contractor, his sole remedy will be a
direct action against the separate contractor as described in this Article 5. Contractor will have no remedy, and
hereby expressly waives any remedy, against the Owner and/or the Design Consultant on account of delay,
hindrance, interference or other event caused by a separate contractor.

END OF ARTICLE 5
ARTICLE 6
MISCELLANEOUS PROVISIONS
6.1

GOVERNING LAW

6.1.1

This contract shall be governed by the law of the State of North Carolina. The Contractor and Owner agree
that county where the Project is located shall be the proper venue for any litigation arising out of this Agreement.

6.1.2

Each and every provision of law and clause required by law to be inserted in this Contract shall be deemed to
be inserted herein and the Contract shall be read and enforced as though it were included herein. If through
mistake or otherwise, any such provision is not inserted or is not correctly or fully inserted, then upon the
application of either party, the Contract shall forthwith be physically amended to make such insertion.

6.2

CLAIMS AND DAMAGES

6.2.1

Should the Contractor or any of its Subcontractors suffer injury or damage to person or property because of
any act or omission of the Owner or Design Consultant, or of any of their employees, agents or others for whose
acts either is legally liable, the claim on behalf of the Contractor or its subcontractors shall be made in writing
to the Owner within 10 days after the first observance of such injury or damage; otherwise, the Contractor shall
have waived any and all rights he may have against the Owner or the Design Consultant, or their employees,
representatives and agents. The Contractor shall indemnify, defend and hold the Owner harmless from any
claim by a Subcontractor that is waived because it is not filed in strict conformance with this paragraph or any
other provision of this Agreement regarding claims.

6.4

RIGHTS AND REMEDIES

6.4.1

The duties and obligations of the Contractor imposed by the Contract Documents and the rights and remedies
of the Owner available thereunder shall be in addition to and not a limitation of any duties, obligations, rights
and remedies otherwise imposed or available by law.

6.4.2

Except as may be specifically agreed in writing, the failure of the Owner or the Design Consultant to insist in
any one or more instances upon the strict performance of any one or more of the provisions of this Contract,
or to exercise any right herein contained or provided by law, shall not be construed as a waiver or
relinquishment of the performance of such provisions or right(s) or of the right to subsequently demand such
strict performance or exercise such right(s), and the rights shall continue unchanged and remain in full force
and effect.
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6.4.3

The Contractor agrees that he can be adequately compensated by money damages for any breach of this
Contract which may be committed by the Owner and hereby agrees that no default, act, or omission of the
Owner or the Design Consultant, except for failure to make progress payments as required by the Contract
Documents, shall constitute a material breach of the Contract entitling the Contractor to cancel or rescind the
provisions of this Contract or (unless the Owner shall so consent or direct in writing) to suspend or abandon
performance of all or any part of the Work. The Contractor hereby waives any and all rights and remedies to
which he might otherwise be or become entitled, save only his right to money damages.

6.4.4

Contractor and Owner acknowledge that the Contract Documents shall not be construed against Owner due to
the fact that they may have been drafted by Owner. For purposes of construing the Contract Documents, both
Contractor and Owner shall be considered to have jointly drafted the Contract Documents.

6.4.5

In the event that Owner incurs attorney’s fees or litigation expenses in connection with enforcing or protecting
its rights under the Contract Documents or defending any claim or lawsuit brought against it arising out of the
Work or the Contract Documents, Contractor shall reimburse Owner for such reasonable attorney's fees and
expenses.

6.5

TESTS

6.5.1

If the Contract Documents, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the Work to be inspected, tested, or approved, the Contractor shall give the
Owner timely notice of its readiness so the Design Consultant and the Owner may observe such inspection,
testing or approval. The Contractor shall bear all costs of such inspections, tests or approvals conducted by
public authorities. Unless otherwise provided, the Owner shall bear all costs of other inspections, tests or
approvals, except the Contractor shall be responsible for the cost of any reinspection, including the
rescheduling of an inspection requested by the Contractor prior to proper the completion of the work to be
inspection.

6.5.2

Unless otherwise stipulated in other Contract Documents, the Contractor shall pay for all utilities required for
testing of installed equipment of all of his work and work of each Subcontractor. Boiler fuel other than gas shall
be provided by Subcontractor furnishing boilers. Labor and supervision required for making such tests shall
be provided at no additional cost to the Owner.

6.5.3

If the Design Consultant or the Owner determines that any Work requires special inspection, testing, or approval
which Subparagraph 6.5.1 does not include, the Owner will instruct the Contractor to order such special
inspection, testing or approval, and the Contractor shall give notice as provided in Subparagraph 6.5.1. If such
special inspection or testing reveals a failure of the Work to comply (1) with the requirements of the Contract
Documents, or (2) with respect to the performance of the Work, with laws, ordinances, rules, regulations, or
orders of any public authority having jurisdiction, the Contractor shall bear all costs thereof, including
compensation for the Design Consultant's and Owner's additional construction management expenses made
necessary by such failure.

6.6

UNENFORCEABILITY OF ANY PROVISION

6.6.1

If any provision of this Contract is held as a matter of law to be unenforceable or unconscionable, the remainder
of the Contract shall be enforceable without such provision.

6.7

ATTORNEYS' FEES AND OTHER EXPENSES

6.7.1

The Contractor hereby agrees that he will not submit, assert, litigate or otherwise pursue any frivolous or
unsubstantiated claims or claims he has specifically waived under the terms of the Contract Documents. In the
event that the Contractor's or its Subcontractor’s claims, or any separate item of a claim, is without substantial
justification, the Contractor shall reimburse the Owner or Design Consultant for all costs and expenses
associated with defending such claim or separate item, including but not limited to, attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction

Reduced Scope General Conditions

July 8, 2020

GC-14

Back to Agenda

management expenses, or services and any other consultant costs.
6.7.2

If the Contractor breaches any obligation under the Contract Documents, the Contractor shall reimburse the
Owner and Design Consultant for all costs and expenses incurred by the Owner relating to such breach,
including but not limited to attorneys' fees, audit costs, accountants' fees, expert witness' fees, additional Design
Consultant expenses, additional construction management expenses, and any other consultant costs.

6.7.3

If the Owner or Design Consultant prevails in a claim brought against the Contractor, including but not limited
to, claims for fraud or misrepresentation, overpayment, defective work, delay damages, and recovery of
termination expenses, the Contractor shall reimburse the Owner and Design Consultant for all costs and
expenses incurred by them relating to such claim, including but not limited to attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, and any other consultant costs.
END OF ARTICLE 6
ARTICLE 7
TIME

7.1

DEFINITIONS

7.1.1

Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantial and Final Completion of the Work, as defined in Subparagraph 7.1.3 and 7.1.4, including any
allowances and alternates. The Contractor shall complete his Work within Contract Time, unless the Contract
Time is modified.

7.1.2

The date of commencement of the Work is the date established in a notice to proceed. If there is no notice to
proceed, it shall be the date of the Owner-Contractor Agreement or such other date as may be established
therein. The Contractor shall not commence Work or store materials or equipment on site until written Notice
to Proceed is issued or until the Contractor otherwise receives the Owner's written consent.

7.2

DELAYS AND EXTENSIONS OF TIME

7.2.1

The time during which the Contractor or any of its subcontractors delayed in the performance of the Work by
the acts or omissions of the Owner, Design Consultant or their employees or agents, acts of God, unusually
severe and abnormal climatic conditions, fires, floods, epidemics, quarantine restrictions, strikes, riots, civil
commotions or freight embargoes, or other conditions beyond the Contractor's or its subcontractors’ control
and which the Contractor or its subcontractors could not reasonably have foreseen and provided against, shall
be added to the time for completion of the Work (i.e., the Contract Time) stated in the Owner-Contractor
Agreement; provided, however, that no claim by the Contractor for an extension of time for delays will be
considered unless made in strict compliance with the requirements of this Article and other provisions of the
Contract Documents.

7.2.1.1

For excessive inclement weather, the Contract Time will not be extended due to reasonably anticipated

inclement weather or for delays in the aftermath of inclement weather, reasonably anticipated or excessive. The
time for performance of this Contract, as stated in the Contract Documents, includes an allowance for calendar
days which may not be available for construction out-of-doors; for the purposes of this Contract, the Contractor
agrees that the number of calendar days per month based on a five-year average shall be considered reasonably
anticipated inclement weather and planned for in the construction schedule per the Contract. Unless the
Contractor can substantiate to the satisfaction of the Owner that there was greater than the reasonably
anticipated inclement weather considering the time from the notice-to-proceed until the building is enclosed
using data from the national weather service station at ILM Airport or a weather station acceptable to the Owner
and that such alleged greater than reasonably anticipated inclement weather actually delayed the Work or
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portions thereof which had an effect upon the Contract Time, the Contractor shall not be entitled to an extension
of time.
Also the Contractor agrees that the calculation of the number of excessive inclement weather days shall be the
number of days in excess of the five-year average for each month, in which precipitation exceeded one tenth
(.10) inch, or in which the highest temperature was 32 degrees F or less as recorded at the approved weather
station. Rain days from hurricanes and tropical storms not causing damage in in the county where the Project
is located shall be deemed inclement weather days.
If the total accumulated number of calendar days lost to excessive inclement weather, from the notice-toproceed until the building is enclosed, exceeds the total accumulated number to be reasonably anticipated for
the same period from the table above, time for completion will be extended by the number of calendar days
needed to include the excess number of calendar days lost. No extension of time will be made for days due to
excessive inclement weather occurring after the building is enclosed or for contracts that do not include work
out of doors that is not on the critical path. For the purpose of this Contract, the term “enclosed” is defined to
mean when the building is sufficiently roofed and sealed, either temporarily or permanently, to permit the
structure to be heated and the plastering and dry-wall trades to work. The Design Consultant shall determine
when the structure is “enclosed”. Upon the request of either party, the Design Consultant shall issue a letter
certifying to the Owner, with a copy to the Contractor, stating the date the building became enclosed. No
change in Contract Sum will be authorized because of adjustment of Contract time due to excessive inclement
weather.
7.2.2

Should a time extension be granted for Substantial Completion the date for Final Completion shall be
appropriately adjusted unless specifically stated otherwise.

7.2.3

Neither the Owner nor the Design Consultant shall be obligated or liable to the Contractor or its Subcontractors
for, and the Contractor hereby expressly waives any claims against the Owner and the Design Consultant on
account of any indirect or direct damages, costs or expenses of any nature which the Contractor, its
Subcontractors, or Sub-subcontractors or any other person may incur as a result of any delays, interferences,
changes in sequence or the like, which are reasonable, foreseeable, contemplated, or avoidable by Contractor,
and it is understood and agreed that the Contractor’s sole and exclusive remedy in any such events shall be
an extension of the Contract Time in accordance with the Contract Documents, unless the delays, interferences,
changes in sequence or the like arise solely from or out of any act or omission of the Owner or the Design
Consultant, or their agents, employees, consultants or independent. The Contractor shall not be entitled to any
damages or extensions of time pursuant to this section for concurrent delays for which the Contractor is at
least partially responsible.

7.2.4

Subject to other provisions of the Contract Documents, the Contractor may be entitled to an extension of the
Contract Time (but no increase in the Contract Sum) for delays arising from unforeseeable causes beyond the
control and without the fault or negligence of the Contractor, his Subcontractors or suppliers, unless caused
solely by the Owner or Design Consultant

7.2.5

The Contractor and its subcontractors shall not be entitled to and hereby expressly waives any extension of time
resulting from any condition or cause unless said claim for extensions of time is made in writing to the Owner
within ten (10) days of the first instance of delay.
END OF ARTICLE 7
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ARTICLE 8
PAYMENTS AND COMPLETION
8.1

SCHEDULE OF VALUES

8.1.1

Before the first Application for Payment, the Contractor shall submit to the Owner a schedule of values allocated
to the various portions of the Work.

8.2

APPLICATIONS FOR PAYMENT

8.2.1

Prior to the date for each progress payment established in the Owner-Contractor Agreement, the Contractor,
shall submit to the Owner an itemized Application for Payment including a completed Contractor’s Sales Tax
Report (attached hereto as Appendix A) for all items provided by the Contractor or any Subcontractors included
in the application. The Contractor shall also certify that he has paid all due and payable amounts for which
previous certificates for payment were issued and payments received from the Owner and that the work for
which payment is requested has been completed.

8.2.2

The Owner will retain funds from each progress payment to the maximum extent allowed by N.C. General
Statute 143-134.1 until the Work is finally completed and accepted, whether or not the Owner has occupied
any or all of the Project before such time. If a reduction in retainage has been made or the Owner stops
withholding retainage for any reason, the Owner may increase or commence the retainage as authorized by
N.C. Gen. Stat. 143-134.1.

8.2.3

Owner will be under no obligation to make payment to the Contractor on account of materials or equipment not
incorporated in the Work. Materials once paid for by the Owner become the property of the Owner and may
not be removed from the work site without the Owner's written permission.

8.2.4

The Contractor warrants that title to all Work, materials and equipment covered by an Application for Payment
will pass to the Owner either by incorporation in the construction or upon the receipt of payment by the
Contractor, whichever occurs first, free and clear of all liens, claims, security interests or encumbrances,
hereinafter referred to in this Article 8 as "liens”.

8.2.5

All invoices shall show the following:
.1 Total amount of contract
.2 Amount of change orders
.3 Total value of completed work
.4 Amount retained by Owner
.5 Amount due Contractor

8.3

CERTIFICATES FOR PAYMENT

8.3.1

By signing a Certificate for Payment, the Design Consultant shall not thereby be deemed to represent that it
has made exhaustive or continuous on-site inspections to check the quality or quantity of the Work or that it
has reviewed the construction means, methods, techniques, sequences, or procedures, or that it has made any
examination to ascertain how or for what purpose the Contractor has used the moneys previously paid on
account of the Contract Sum.

8.4

PROGRESS PAYMENTS

8.4.1

The Contractor shall promptly pay each Subcontractor (including suppliers, laborers, and material-men)
performing labor or furnishing material for the Work, upon receipt of payment from the Owner.

8.4.2

No Certificate for a progress payment, nor any progress payment, nor any partial or entire use or occupancy of
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the Project by the Owner, shall constitute an acceptance of any Work not in accordance with the Contract
Documents.
8.4.3

The Contractor shall not submit more than one pay application during any 30-day period.

8.5

PAYMENTS WITHHELD

8.5.1

The Design Consultant may decline to certify payment and may withhold their Certificate in whole or in part, to
the extent the Design Consultant deems necessary to reasonably protect the Owner from loss associated with
unsatisfactory job progress, defective construction, disputed work, claims or any other similar issue. The
Design Consultant may also decline to certify payment if the Contractor fails to provide Subcontractor
information regarding the use of HUBs and/or sexual registry checks. If the Design Consultant is unable to
make representations to the Owner and to certify payment in the amount of the Application, it will notify the
Contractor as provided herein. The Design Consultant may also decline to certify payment because of
subsequently discovered evidence or subsequent observations that may nullify the whole or any part of any
Certificate for Payment previously issued to such extent as may be necessary in its opinion to protect the Owner
from loss.

8.6

FAILURE OF PAYMENT

8.6.1

Payments due and unpaid under the Contract Documents shall not bear interest.

8.7

SUBSTANTIAL COMPLETION

8.7.1

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so Owner can fully occupy and utilize the Work for the use for which it is intended,
with all of the Project’s parts and systems operable as required by the Contract Documents. Only incidental
corrective work and any final cleaning beyond that needed for Owner’s full use may remain for Final Completion.
The Contractor shall be solely responsible for the cost to repair or replace any work damaged or destroyed prior
to the Date of Substantial Completion.

8.7.2

When the Design Consultant and the Owner on the basis of an inspection jointly determine that the Work or
designated portion thereof is substantially complete, they will then prepare a Certificate of Substantial
Completion which shall establish the Date of Substantial Completion, shall state the responsibilities of the
Owner and the Contractor for security, maintenance, heat, utilities, damage to the Work, and insurance, and
shall fix the time within which the Contractor shall complete the items listed therein. Warranties required by the
Contract Documents shall commence on the Date of Substantial Completion of the Work or designated portion
thereof unless otherwise provided in the Certificate of Substantial Completion. The Contractor shall provide
operation & maintenance manuals, and operation training to the Owner as required by the Contract Documents
prior to Substantial Completion. The Owner’s occupancy of incomplete work shall not alter the Contractor’s
responsibilities pursuant to this section.

8.7.3

The acceptance of Substantial Completion payment shall constitute a waiver of all claims by the Contractor and
its Subcontractors except those previously made in writing and identified by the Contractor as unsettled at the
time the Contractor submits the Application for Payment for Substantial Completion, and except for the
retainage sums due at final acceptance. The Contractor shall indemnify and hold the Owner harmless against
any claims by its Subcontractors that are waived because they were not made in writing and identified by the
Contractor as unsettled when the Contractor submitted the Application for Payment for Substantial Completion.

8.7.4

The issuance of the Certificate of Substantial Completion does not indicate final acceptance of the project by
the Owner, and the Contractor is not relieved of any responsibility for the project except as specifically stated
in the Certificate of Substantial Completion.

8.7.5

There will be two inspections by the Design Consultant at Substantial Completion:
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.1
.2

To generate a list of items to be completed or corrected before Owner takes possession of the
Work.
To check that the list of items has been completed before issuing Final Payment.

Any additional inspections by the Design Consultant requested by Contractor to complete the Punch List shall
result in money being withheld from the Final Payment to cover the cost of these additional inspections.
8.8

FINAL COMPLETION AND FINAL PAYMENT

8.8.1

The date of Final Completion of the work is the date certified by the Design Consultant and the Owner when
the Work is totally complete, to include punch list work, in accordance with the Contract Documents and the
Owner may fully occupy and utilize the work for the use for which it is intended. The issuance of a temporary
or final certificate of occupancy shall not, in itself, constitute Final Completion.

8.8.1.1

When the Design Consultant and the Owner find the Work acceptable under the Contract Documents and the
Contract fully performed, they will approve a final Certificate of Payment stating that to the best of their
knowledge, information and belief, and on the basis of their observations and inspections, the Work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor, and noted in said final Certificate, is due and payable, except for an amount
mutually agreed upon for any work remaining incomplete or uncorrected for which the Owner is entitled a credit
under the Contract Documents. If the Design Consultant and the Owner find the Work to be incomplete or
unacceptable, the costs of reinspections shall be paid by the Contractor.

8.8.2

Final Payment shall not become due until the Contractor provides to the Design Consultant and Owner: three
(3) copies of any of the following required:
.1
.2
.3
.4
.5
.6
.7
.8
.9
.10
.11
.12
.13

8.8.3

8.8.4

Final Change Order
Final Application for Payment
Consent of Surety to Final Payment - AIA G707(if applicable)
Contractor’s Affidavit of Release of Liens - AIA G706A
Contractor’s Affidavit of Payment of Debts and Claims - AIA G706;
Certificate of Occupancy (if applicable)
Contractor’s Warranty, notarized
Warranty Summary Sheet with Original Warranties (if not included in O & M Manuals)
Certification Letter from Contractor that no Asbestos-Containing Materials were used on the
project
Final List of Subcontractors (name, address, phone, email, fax nos.)
Record Drawings (As-Built) - 1 set
Operation and Maintenance Manuals - 3 sets
Other project close-out submittals, as required by the Contract Documents.

Neither the final payment nor the remaining retained percentage shall become due until the Work is free and
clear of any and all liens and the Contractor submits to the Owner:
.1

an affidavit that all payrolls, bills for materials and equipment, and other indebtedness connected with the
Work for which the Owner or his property might in any way be responsible, have been paid or otherwise
satisfied;

.2

if required by the Owner, other data establishing payment or satisfaction of all such obligations, such as
receipts, releases and waivers of liens arising out of the Contract, to the extent and in such form as may
be designated by the Owner; and

.3

As-built drawings, and other project closeout submittals, as required by the Owner.

The making of final payment shall constitute a waiver of all claims by the Owner against the Contractor except
those arising from:
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.1

unsettled liens, and claims against the Owner or the Design Consultant, or their employees, agents, or
representatives,

.2

faulty, defective or non-conforming Work discovered or appearing after Substantial or Final Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any warranties contained in or required by the Contract Documents,

.5

damages incurred by the Owner resulting from lawsuits brought against the Owner, the Design Consultant,
or their agents, employees or representatives because of failures or actions on the part of the Contractor,
his Subcontractors, Sub-subcontractors, or any of their employees, agents or representatives, or

.6

fraud or bad faith committed by the Contractor or any subcontractor or supplier during performance of work
but discovered by Owner after Final Payment.

8.8.5

The acceptance of final payment shall constitute a waiver of all claims by the Contractor except those previously
made in writing and identified by the Contractor as unsettled at the time of the final Application for Payment

8.9

LIQUIDATED DAMAGES

8.9.1

Should the Contractor fail to substantially complete the Work on or before the date stipulated for Substantial
Completion (or such later date as may result from extension of time granted by Owner), he shall pay the Owner,
as Substantial Completion liquidated damages the daily amount stated in the Supplementary Conditions for
each consecutive calendar day that terms of the contract remain unfulfilled beyond the date allowed by the
Contract, which sum is agreed upon as a reasonable and proper measure of damages which the Owner will
sustain per day by failure of the Contractor to complete work within time as stipulated; it being recognized by
the Owner and the Contractor that the injury to the Owner which could result from a failure of the Contractor to
complete on schedule is uncertain and cannot be computed exactly. In no way shall costs for liquidated
damages be construed as a penalty on the Contractor.

8.9.2

For each consecutive calendar day that the Work remains incomplete after the date established for Final
Completion, the Contractor shall pay or Owner will retain the daily amount stated in the Supplementary
Conditions as Final Completion Liquidated Damages from the compensation otherwise to be paid to the
Contractor. This amount is the minimum measure of damages the Owner will sustain due to the delay in the
completion of all remedial work, the delay in the correction of the deficient work, the disruption to the school
and the learning environment, the cost of contract management time and resources, administration time, and
the inability to use the facilities fully. This amount is in addition to the liquidated damages prescribed above for
Substantial Completion.

8.9.3

The amount of liquidated damages set forth in the corresponding Supplementary Conditions shall be assessed
cumulatively. The items of cost included in the assessment of liquidated damages are as defined above. This
provision for liquidated damages does not bar Owner's right to enforce other rights and remedies against
Contractor, including but not limited to, specific performance or injunctive relief.

8.10

OWNER'S RIGHT TO OCCUPY INCOMPLETE WORK

8.10.1

Should the Project, or any portion thereof, be incomplete for Substantial or Final Completion at the scheduled
date or dates, the Owner shall have the right to occupy any portion of the Project. In such an event, the
Contractor shall not be entitled to any extra compensation on account of said occupancy by the Owner or by
the Owner's normal full use of the Project, nor shall the Contractor interfere in any way with said normal full use
of the Project. Further, in such an event, the Contractor shall not be entitled to any extra compensation on
account of the Owner's occupancy and use of the Project, nor shall the Contractor be relieved of any
responsibilities of the Contract including the required times of completion and property insurance coverage,
unless specifically altered by the Owner in writing. Such occupancy by the Owner shall not, in itself, constitute
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Substantial or Final Completion.
END OF ARTICLE 8
ARTICLE 9
INSURANCE AND BONDS
9.1.1

CONTRACTOR’S INSURANCE AND BONDS
The Contractor shall purchase and maintain in companies properly licensed by the Insurance Department
of the State of North Carolina and acceptable to the Owner such insurance as will protect him, the Owner,
and the Owner’s agents, representatives, and employees from claims which may arise out of or result from
the Contractor’s operations under the Contract, whether such operations be by himself or by any
Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable. Such insurance shall include:

9.1.1.1

9.1.1.2

Worker’s Compensation including Occupational Disease and Employer’s Liability Insurance
.1

Statutory - Amount and coverage as required by State of North Carolina Worker’s Compensation
laws

.2

Employer’s Liability
$1,000,000 Each Accident
$1,000,000 Policy Limit
$1,000,000 Each Employee

Commercial General Liability (Occurrence Form) - The Contractor shall provide during the life of this
Contract such Commercial General Liability (Occurrence Form) Insurance as shall protect Contractor and
any Subcontractor performing work under this Contract from claims for damages for Bodily Injury including
accidental death, as well as from claims for Property Damage which may arise from operations under this
Contract, whether such operations be by himself or by any Subcontractor or by anyone directly or indirectly
employed by either of them. This insurance shall be on the Standard Insurance Services Office, Inc. (ISO)
Commercial Liability Occurrence Form. The Contractor shall procure insurance coverage for direct
operations, sublet work, elevators, contractual liability and completed operations with limits not less than
those stated below:
A Combined Single Limit for Bodily Injury, Property Damage and Personal Injury of:
$2,000,000
$2,000,000
$1,000,000
$1,000,000

General Aggregate (except Products - Completed Operations) Limit
Products - Completed Operations Aggregate Limit
Personal and Advertising Injury Limit
Each Occurrence Limit

9.1.1.3

Property Damages, including Broad Form Property Damage and Explosion, Collapse, Underground
property damage coverages, and blasting, where necessary.

9.1.1.4

Completed Operations Liability: Continuous coverage in force for one year after completion of Work.

9.1.1.5

Commercial Automobile Insurance, including coverage for owned, non-owned and hired vehicles - with
limits not less than a Combined Single Limit for Bodily Injury and Property Damage of $1,000,000.

9.1.1.6

Umbrella Liability Insurance: Policy to ‘pay on behalf of the Insured’ with Limits of Liability: $1,000,000.

9.2

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the Work. These Certificates shall contain a provision that coverages afforded under the policies will not
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be canceled until at least thirty (30) days prior written notice has been given to the Owner. Failure to
provide such notice shall not limit the liability of the Insurer, its agents or representatives.
9.3

All insurance policies required in this Article, except Worker’s Compensation and Commercial Automobile,
shall name the Owner as additional named insured for the insurance.

9.4

Contractor shall not commence work under this Contract until he has obtained all the insurance and bonds
required under Article 9 of this Contract and until such insurance and bonds have been approved by the
Owner, nor shall Contractor allow any subcontractor to commence work on his subcontract until all similar
insurance required of the subcontractor has been so obtained and approved. Approval of the insurance
by Owner shall not relieve or decrease the liability of Contractor hereunder.

9.5

The Commercial General Liability and Workers Compensation Policies provided by Contractor shall have
endorsements waiving subrogation against Owner.

9.6

PROPERTY INSURANCE. Contractor shall provide the following property insurance through at least
Substantial Completion of the Project:

9.6.1

Unless stated otherwise in the Supplemental Conditions, Contractor shall purchase and at all times
maintain such insurance as will protect Contractor, Owner, Subcontractors and Sub-subcontractors from
loss or damage to Work or property in the course of construction, including all machinery, materials and
supplies on the premises or in transit thereto and intended to become a part of the finished work until Final
Completion. This insurance shall be in the form of ‘Builder’s Risk Covered Cause of Loss Form’ to include,
but not limited to, theft, collapse, earth movement and flood. Any deductible provision in such insurance
shall not exceed $5,000.00. Notwithstanding any such deductible provision, Contractor shall remain solely
liable for the full amount of any item covered by such insurance.

9.6.2

If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial
Completion thereof, such occupancy or use shall not commence prior to a time mutually agreed to by
Owner and Contractor, and to which the insurance company or companies providing the property
insurance have consented by endorsement to the policy or policies. This insurance shall not be canceled
or lapsed on account of such partial occupancy or use. Consent of Contractor and of the insurance
company or companies to such occupancy or use shall not be unreasonably withheld.

9.7

Owner shall be under no obligation to review any Certificates of Insurance provided by Contractor, or to
check or verify Contractor’s compliance with any and all requirements regarding insurance imposed by the
Contract Documents. Contractor is fully liable for the amounts and types of insurance required herein and
is not excused should any policy or certificate of insurance provided by Contractor not comply with any
and all requirements regarding insurance imposed by the Contract Documents.

9.8

All insurance companies providing the above insurance shall be licensed by the Insurance Department of
the State of North Carolina and maintain a rating by AM Best or a similar rating company with a minimum
of an “A-” rating.

9.9

PERFORMANCE AND PAYMENT BONDS
“If required by law, or in the Supplemental Conditions or the Contract Documents, Contractor must provide
performance and payment bonds each in the amount of the Contract Sum. Such bonds shall be on forms
acceptable to Owner and issued by surety companies licensed to do business in North Carolina and having
a rating of at least AM Best “A” rating. Contractor may, at its option, make deposit in the form of certified
check with Owner in lieu of the performance and payment bonds in an amount equal to the Contract Sum
for each such bond, for a total of 200% of the Contract Sum.”

9.10

Risk of Loss: Contractor shall bear the risk of loss in the event that any of the Work is stolen, lost, damaged
or destroyed prior to the Final Completion of the Work, the issuance of a final Certificate of Occupancy,
and acceptance of the Work by the Owner. If any of the Work is stolen, lost, damaged, or destroyed prior
to Final Completion, the issuance of a final Certificate of Occupancy, and acceptance of the Work by the
Owner, due to any reason except the intentional or reckless acts of Owner or Owner’s authorized agents,
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Contractor shall bear the full cost of repairing or replacing all such Work, including all equipment and
materials. Contractor should purchase his own insurance to cover this risk if required by the Contract
Documents or otherwise if the Contractor so chooses.

END OF ARTICLE 9
ARTICLE 10
CHANGES IN THE WORK
10.1

CHANGE ORDERS/CONSTRUCTION CHANGE DIRECTIVE

10.1.1

The Owner may, at any time, by written order designated or indicated to be a Change Order, make any change
or modification in the Work or add to the Work within the general scope of the Contract.

10.1.2

A Change Order is a document executed pursuant to this Article when the Owner and Contractor agree to
Changes in the Work, the Contract Sum, the Contract Time and any other change in the Contract by written
agreement signed by Owner, Contractor and Design Consultant designated or indicated to be a Change
Order. If the Contractor, subsequent to the issuance of a Construction Change Directive, agrees to its terms
including any applicable adjustment to the Contract Sum and Contract Time, Contractor shall sign it and it shall
become a Change Order.

10.1.3

A Construction Change Directive is a written order prepared by the Design Consultant and signed by the Owner
and Design Consultant, directing a change in the Work prior to agreement on adjustment, if any, in the Contract
Sum or Contract Time, or both.

10.2

OWNER DIRECTED CHANGES REQUIRING AN INCREASE IN CONTRACT SUM.

10.2.1

If the Change in the Work will result in an increase in the Contract Sum, the Owner shall have the right to
require the performance thereof on a lump sum basis, a unit price basis or a time and material basis, all as
hereinafter more particularly described (the right of the Owner as aforesaid shall apply with respect to each
such Change in the Work).
If the Owner elects to have the Change in the Work performed on a lump sum basis, its election shall be based
on a lump sum Proposal which shall be submitted by the Contractor to the Owner within seven (7) days of the
Contractor's receipt of a request therefore (but the Owner's request for a lump sum Proposal shall not be deemed
an election by the Owner to have the Change in the Work performed on a lump sum basis). The Contractor's
Proposal shall be itemized and segregated by labor and materials for the various components of the Change in
the Work (no aggregate labor or material total will be acceptable) and shall be accompanied by signed Proposals
of any Subcontractors who will perform any portion of the Change in the Work and of any persons who will
furnish materials or equipment for incorporation therein. The Proposal shall also include the Contractor's
estimate of the time required to perform said changes. The Contractor shall provide any documentation that
may be requested by the Owner or Design Consultant to support the change proposal, including but not limited
to payroll records, insurance rates, material quotes, and rental quotes. The Change Proposal Forms attached as
Appendix B shall be used to submit change proposals on the Project.
The portion of the Proposal relating to labor, whether by the Contractor's forces or the forces of any of its
Subcontractors, may include reasonably anticipated gross wages of job site labor, including foremen, who will
be directly involved in the Change in the Work (for such time as they will be so involved), plus payroll costs
(including premium costs of overtime time, if overtime is anticipated, Social Security, Federal or State
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unemployment insurance taxes and fringe benefits required by collective bargaining agreements entered into
by the Contractor or any such Subcontractor in connection with such labor) and up to fifteen percent (15%) of
such anticipated gross wages, but not payroll costs, as overhead and profit for the Contractor or any such
Subcontractor, as applicable (said overhead and profit to include all supervision except foremen). Payroll costs
are limited to 39% of the net pay of the worker.
The portion of the Proposal relating to materials may include the reasonably anticipated direct costs to the
Contractor or to any of its Subcontractors of materials to be purchased for incorporation in the Change in the
Work, plus transportation and applicable sales and use taxes and up to fifteen percent (15%) of said direct
material costs as overhead and profit for the Contractor or any such Subcontractor (said overhead and profit to
include all small tools), and may further include the Contractor's and any of its Subcontractor's reasonably
anticipated rental costs in connection with the Change in the Work (either actual or discounted local published
rates), plus up to eight percent (8%) thereof as overhead and profit for the Contractor or any such
Subcontractors, as applicable. The Contractor shall provide an itemized breakdown of all transportation and
shipping costs, including receipts documenting the expenses. Notwithstanding the above, overhead and profit
shall not be applied to any sales tax paid for any purpose or to any transportation or shipping costs incurred by
the Contractor or any subcontractor. If any of the items included in the lump sum Proposal are covered by unit
prices contained in the Contract Documents, the Owner may, if it requires the Change in the Work to be
performed on a lump sum basis, elect to use these unit prices in lieu of the similar items included in the lump
sum Proposal, in which event an appropriate deduction will be made in the lump sum amount prior to the
application of any allowed overhead and profit percentages. No overhead and profit shall be applied to any unit
prices.
The lump sum Proposal may include up to eight percent (8%) of the amount which the Contractor will pay to
any of its Subcontractors for Changes in the Work as overhead and profit for the Contractor. The Contractor
shall not be reimbursed for the costs of the Subcontractors’ Payment and Performance Bonds, as such bonding
is not required by the Owner.
10.2.2

In the event that (1) the parties are unable to agree as to the reasonable cost and time to perform the Change in
the Work based upon the Contractor's Proposal and the Owner does not elect to have the Change in the Work
performed on a time and material basis, (2) the Contractor fails to submit his Proposal within the designated
period, or (3) the Work needs to begin immediately, the Owner may choose to make a determination of the
reasonable cost and time to perform the Change in the Work, based upon its own estimates, the Contractor's
submission or a combination thereof. A Construction Change Directive shall be issued in this case for the
amounts of cost and time determined by the Owner and shall become final and binding upon the Contractor,
subject to Contractor’s right to dispute such action in accordance with Paragraph 10.9. Owner has the right to
direct by Construction Change Directive a Change in the Work, which is the subject of such Change Order.
Failure of the parties to reach agreement regarding the cost and time of the performing the Construction Change
Directive, shall not relieve the Contractor from performing the Change in the Work promptly and expeditiously.

10.2.2.1

The Owner reserves the right to reject the Contractor's Proposal for a Change in the Work and to elect to perform
said Work using a Separate Contractor. Under such circumstances, all provisions of Article 6 shall be in force.

10.2.3

If the Owner elects to have the Change in the Work performed on a time and material basis or on a time and
material basis with a not to exceed amount, the same shall be performed, whether by the Contractor's forces or
the forces of any of its Subcontractors or Sub-subcontractors, at actual cost to the entity performing the Change
in the Work (without any charge for administration, clerical expense, supervision or superintendence of any
nature whatsoever, including foremen, or the cost, use or rental of tools or plant), plus fifteen percent (15%)
thereof as the total overhead and profit (except that said fifteen percent (15%) shall not be applied against any
payroll costs, as set forth in Paragraph 10.2.1.). If the Owner and Contractor agree upon a not to exceed amount,
it shall be clearly identified in the Change Order or change proposal form and shall be the maximum amount
paid by the Owner for the identified work. The Contractor shall submit to the Owner daily time and material
tickets, on a daily basis to include the identification number assigned to the Change in the Work, the location
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and description of the Change in the Work, the classification of labor employed (and names and social security
numbers), the materials used, the equipment rented (not tools) and such other evidence of cost as the Owner
may require. The Owner may require authentication of all time and material tickets and invoices by persons
designated by the Owner for such purpose. The failure of the Contractor to secure any required authentication
shall, if the Owner elects to treat it as such, constitute a waiver by the Contractor of any Claim for the cost of
that portion of the Change in the Work covered by a non-authenticated ticket or invoice; provided, however,
that the authentication of any such ticket or invoice by the Owner shall not constitute an acknowledgment by
the Owner that the items thereon were reasonably required for the Change in the Work.
10.2.3.1

The Contractor may only bill for all or a portion of work performed on a time and material basis if the work has
been completed, accepted and properly documented to the Owner and Design Consultant’s satisfaction.

10.2.4

No overhead and profit will be paid by the Owner on account of a Change in the Work except as specifically
provided in Section 10.2. Overhead and profit, as allowed under Section 10.2, shall be deemed to include all
costs and expenses which the Contractor or any of its Subcontractors may incur in the performance of a Change
in the Work and which are not otherwise specifically recoverable by them pursuant to Section 10.2.

10.3

CONTRACTOR NOTICE OF CHANGE

10.3.1

If the Contractor or any of its Subcontractors asserts that any event or occurrence has caused a change in or
addition to the Work which change causes an increase or decrease in the Contractor's or its Subcontractors’
cost or the time required for the performance of any part of the Work under the Contract, including Work not
affected directly by the change, the Contractor shall, within ten (10) days of such event, give the Owner written
notice as herein required. Said notice shall include the instructions or circumstances that are the basis of the
claim and the Contractor's best estimate of the cost and time involved.

10.3.2

If the Contractor intends to assert a claim under this Article, he must, within ten (10) days after receipt of a
written Change Directive under Subparagraph 10.2.1 above or the furnishing of a written notice under
Subparagraph 10.3.1, submit to the Owner a written statement setting forth the specific nature and cost of such
claim, unless this period is extended by the Owner. The statement of claim hereunder may be included in the
notice under Subparagraph 10.3.1 above. The statement of claim shall include all direct, indirect and impact
costs associated with the change, as well as the Contractor's estimate of the schedule impact of the change, if
any. The Contractor and its subcontractors shall not be entitled to reimbursement for any claims that are not
filed in strict conformance with this Article. The Contractor shall indemnify and hold the Owner harmless against
any claims by Subcontractors that are waived because they are not filed in strict conformance with this Article.

10.3.3

If the parties are unable to agree to the reasonable cost and time to perform the Change, or are unable to agree
as to whether a change occurred, the Owner shall make a unilateral determination as described in Article 10.2.2.
The Contractor shall proceed pursuant to the provisions of that Article.

10.4

GENERAL PROVISIONS RELATED TO CHANGES

10.4.1

The Contractor shall not be entitled to any amount for indirect costs, damages or expenses of any nature,
including, but not limited to, so-called "impact" costs, labor inefficiency, wage, material or other escalations
beyond the prices upon which the proposal is based and to which the parties have agreed pursuant to the
provisions of Article 10, and which the Contractor, its Subcontractors or Sub-subcontractors or any other person
may incur as a result of delays, interferences, suspensions, changes in sequence or the like, for whatever
cause, whether reasonable or unreasonable, foreseeable or unforeseeable, or avoidable or unavoidable, arising
from the performance of any and all changes in the Work performed pursuant to this Article 10, unless the delay
is caused solely by the Owner or its agent. It is understood and agreed that the Contractor's sole and exclusive
remedy in such event shall be recovery of his direct costs as compensable hereunder and an extension of the
Contract Time, but only in accordance with the provisions of the Contract Documents. The phrase “Owner or
its agent” as used in this Agreement, does not include the Prime Contractors or their Subcontractors.
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10.4.2

No claim by the Contractor hereunder shall be allowed if asserted after final payment under this Contract. No
claim relating to or flowing from a particular change shall be allowed after execution of the Change Order relating
to that change or commencement of the change by the Contractor.

10.5

CHANGES REQUIRING A DECREASE IN CONTRACT SUM.

10.5.1

If the Change in the Work will result in a decrease in the Contract Sum, the Owner may request a quotation by
the Contractor of the amount of such decrease for use in preparing a Change Order. The Contractor's quotation
shall be forwarded to the Owner within ten (10) days of the Owner's request and, if acceptable to the Owner,
shall be incorporated in the Change Order. If not acceptable, the parties shall make every reasonable effort to
agree as to the amount of such decrease, which may be based on a lump sum properly itemized, on unit prices
stated in the Contract Documents and/or on such other basis as the parties may mutually determine. If the
parties are unable to so agree, the amount of such decrease shall be the total of the estimated reduction in
actual cost of the Work, as determined by the Owner in its reasonable judgment, plus fifteen percent (15%)
thereof as overhead and profit.

10.6

DISPUTES REGARDING CHANGES.

10.6.1

If any dispute should arise between the parties with respect to an increase or decrease in the Contract Sum or
an expansion or contraction in the Contract Time as a result of a Change in the Work, the Contractor shall not
suspend performance of a Change in the Work or the Work itself unless otherwise so ordered by the Owner in
writing. The Owner shall, however, pay to the Contractor up to the Owner's reasonable estimated value of the
Change in the Work, regardless of the dispute, if said Change in the Work results in an increase in the Contract
Sum; and the Owner shall have the right to decrease the Contract Sum up to the Owner's reasonable estimated
value of the Change in the Work, regardless of the dispute, if said Change in the Work results in a decrease in
the Contract Sum.

10.7

MINOR CHANGES IN THE WORK

10.7.1

The Owner shall have authority to order minor changes in the Work not involving an adjustment in the Contract
Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such
changes shall be effected by written order, and shall be binding on the Owner and the Contractor. The
Contractor shall carry out such written orders promptly.

10.7.2

The Contractor shall not perform any changes in the Work unless authorized in writing by the Design Consultant
or Owner.

10.8

DIFFERING SITE CONDITIONS

10.8.1

Should the Contractor encounter subsurface and/or latent conditions at the site materially differing from those
shown on the drawings or indicated in the specifications or differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided for in this contract, he shall immediately
give notice to the Owner of such conditions before they are disturbed. The Owner and the Design Consultant
shall thereupon promptly investigate the conditions and if they find that they materially differ from those shown
on the drawings or indicated in the specifications, they shall at once make such changes in the drawings and/or
specifications as they may find necessary. Any increase or decrease of cost resulting from such changes shall
be adjusted in the manner provided herein for adjustments as to extra and/or additional work and changes.
However, neither the Owner nor the Design Consultant shall be liable or responsible for additional work, costs
or changes to the work due to material differences between actual conditions and any geotechnical, soils and
other reports, surveys and analyses made available for the Contractor's review.

10.9

CLAIMS AND DISPUTE RESOLUTION

10.9.1

Definition. A Claim is a demand or assertion by the Contractor seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment of money, extension of time or other relief with respect to the terms
of the Contract. The term “Claim” also includes other disputes and matters in question from the Contractor
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arising out of or relating to the Contract. Claims must be initiated by written notice. The responsibility to
substantiate Claims shall rest with the Contractor.
10.9.2

Time Limits on Claims. Claims by Contractor must be initiated within 10 days occurrence of the event giving
rise to such Claim or within 10 days after the Contractor first recognizes the condition giving rise to the Claim,
whichever is later, but in no event subsequent to the Contractor’s final payment application. Claims must be
initiated by written notice to the Design Consultant (if there is one) and the other party.

10.9.3

Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing or
as otherwise provided in the Contract Documents, the Contractor shall proceed diligently with performance of
the Contract and the Owner shall continue to make undisputed payments in accordance with the Contract
Documents.

10.9.4

Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum, written
notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property when the giving of such notice would increase the
risk of injury or damage to persons or property.

10.9.5

Claims for Additional Time. If the Contractor wishes to make Claim for an extension of the dates set for
Substantial or Final Completion, written notice as provided herein shall be given. The Contractor’s Claim shall
include an estimate of cost and of probable effect of delay on progress of the Work. In the case of a continuing
delay, only one Claim is necessary. Contractor bears the burden of proving it is entitled to an extension of time.
Unless Contractor meets this burden, Liquidated Damages shall be assessed automatically.

10.9.6

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the relevant period of time, could not have been
reasonably anticipated and had an adverse effect on the scheduled construction.

10.9.7

Resolution of Claims and Disputes. Claims, including those alleging an error or omission by the Design
Consultant, shall be referred initially to the Design Consultant for decision, if there is a Design Consultant with
Contract Administration duties which include Claims resolution; otherwise, such Claims by Contractor shall
initially be referred to the Owner. An initial decision by such Design Consultant (or Owner as applicable) shall
be required as a condition precedent to mediation or litigation of all Claims by the Contractor arising prior to the
date final payment is due, unless 30 days have passed after the Claim has been referred to the Design
Consultant (or Owner as applicable) with no decision having been rendered. The Design Consultant (or Owner
as applicable) will not decide disputes between the Contractor and persons or entitles other than the Owner.

10.9.8

The Design Consultant (or Owner as applicable) will review Claims and within ten days of the receipt of the
Claim take one or more of the following actions: (1) request additional supporting data from the claimant or a
response with supporting data from the other party, (2) reject the Claim in whole or in part, (3) approve the
Claim, (4) suggest a compromise, or (5) advise the parties that the Design Consultant is unable to resolve the
Claim if the Design Consultant lacks sufficient information to evaluate the merits of the Claim or if the Design
Consultant concludes that, in the Design Consultant’s sole discretion, it would be inappropriate for the Design
Consultant to resolve the Claim.

10.9.9

Upon receipt of the response or supporting data, if any, the Design Consultant (or Owner as applicable) will
either reject or approve the Claim in whole or in part.

10.9.10

The Design Consultant (or Owner as applicable) will approve or reject Claims by written decision, which shall
state the reasons therefor and which shall notify the parties or any change in the Contract Sum or Contract
Time, or both. The approval or rejection of a Claim by the Design Consultant (or Owner as applicable) shall be
final and binding on the parties but subject to mediation and litigation.

10.9.11

When a written decision of the Design Consultant (or Owner as applicable) states that (1) the decision is final
but subject to mediation and litigation and (2) a demand for mediation of a Claim (if required by Owner’s Dispute
Resolution Procedures) or the commencement of a lawsuit (if mediation is not required as a pre-condition to
litigation in Owner’s Dispute Resolution Procedures) covered by such decision must be made or done within 30
days after the date on which the party making the demand (or filing the lawsuit) receives the final written
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decision, then failure to demand mediation in writing (if required) or file the lawsuit within said 30 days’ period
shall result in the Design Consultant’s (or Owner’s as applicable) decision becoming final and binding upon the
Owner and Contractor. If the Design Consultant (or Owner as applicable) renders a decision after litigation
proceedings have been initiated, such decision may be entered as evidence, but shall not supersede litigation
proceedings unless the decision is acceptable to all parties concerned.
10.9.12

In the event of a dispute, the Owner, Contractor, and other parties involved in the Project shall utilize the Dispute
Resolution Procedures adopted by Owner pursuant to N.C.G.S. §143-128(g), if applicable. Owner’s Dispute
Resolution Procedures are as follows:
These Procedures are applicable to the resolution of disputes with amounts in controversy in excess of
$15,000.00 arising between or among any parties involved in Owner’s construction and repair Projects,
including the Design Consultant and the Contractors, and the first and lower tier subcontractors, on Claims
arising out of the contract or construction process. In no event shall the Owner be subject to arbitration
proceedings pursuant to these Procedures. Unless otherwise specified in these Procedures, if there is any
conflict between these Procedures and the other provisions of the Contract Documents, the terms of these
Procedures control.
Any Claim as defined in the Contract Documents or any dispute between parties to a construction contract
involving the Project, other than the Owner’s claims, except those Claims which are waived shall be subject to
nonbinding mediation as a condition precedent to the institution of legal proceedings by any party, except that
any party may institute legal proceedings in order to meet any applicable statute of limitations or similar
deadlines prior to engaging in nonbinding mediation.
The parties shall endeavor to resolve their claims by nonbinding mediation, which, unless the parties mutually
agree otherwise, shall be in accordance with rules established by Owner if Owner is a party to the mediation.
If Owner is not a party to the mediation, the mediation shall be conducted in accordance with rules established
by the parties to the mediation. The parties to the mediation shall share the cost of mediation equally. The
mediation shall be held in the place where the project is located unless another location is mutually agreed
upon. Agreements reached in mediation shall be enforceable as settlement agreements in any court having
jurisdiction thereof.

10.9.13

All suits in law or equity between the Owner and the Contractor arising out of the Contract shall be heard in the
appropriate court of justice in the county where the Project is located.
END OF ARTICLE 10
ARTICLE 11
CORRECTION OF WORK

11.1

CORRECTION OF WORK

11.1.1

The Contractor shall promptly reconstruct, replace or correct all Work rejected by the Design Consultant as
defective or as failing to conform to the Contract Documents or as not in accordance with the guarantees and
warranties specified in the Contract Documents whether observed before or after Substantial Completion and
whether or not fabricated, installed or completed. The Contractor shall bear all costs of correcting such rejected
Work, including compensation for the Design Consultant's and the Owner's additional construction
management services made necessary thereby.

11.1.2

The Contractor, unless removal is waived by the Owner, shall remove from the site all portions of the Work
which are defective or non-conforming, or if permitted or required, he shall correct such work in place at his
own expense promptly after receipt of notice, and such rejected Work shall not thereafter be tendered for
acceptance unless the former rejection or requirement for correction is disclosed.

11.1.3

If the Contractor does not proceed with the correction of such defective or non-conforming Work within a
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reasonable time fixed by written notice from the Owner, the Owner may either (1) by separate contract or
otherwise replace or correct such Work and charge the Contractor the cost occasioned the Owner thereby and
remove and store the materials or equipment at the expense of the Contractor, or (2) terminate this Contract
for default as provided in Paragraph 12.3. If the Contractor does not pay the cost of such replacement or
correction and the removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days' written notice sell such Work at auction or at private sale and shall account for the net proceeds thereof,
after deducting all the costs that should have been borne by the Contractor, including compensation for
additional services of the Design Consultant and the Owner made necessary thereby. If such proceeds of sale
do not cover all costs, which the Contractor should have borne, the difference shall be charged to the Contractor
and an appropriate Change Order shall be issued. If the payments then or thereafter due the Contractor are
not sufficient to cover such amount, the Contractor shall pay the difference to the Owner.
11.1.4

The Contractor shall bear the cost of making good all work of the Owner or separate contractors destroyed or
damaged by such correction or removal.

11.1.5

Nothing contained in this Paragraph 11.1 shall be construed to establish a period of limitation with respect to
any other obligation, which the Contractor might have under the Contract Documents, including Paragraph 3.5
hereof. The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the specific obligation of the Contractor to correct the Work, and has no relationship
to the time within which his obligation to comply with the Contract Documents may be sought to be enforced,
nor to the time within which proceedings may be commenced to establish the Contractor's liability with respect
to his obligations other than specifically to correct the Work.
END OF ARTICLE 11
ARTICLE 12
TERMINATION OF THE CONTRACT

12.1

TERMINATION BY THE CONTRACTOR

12.1.1

If the Work is stopped for a period of sixty (60) days under an order of any court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Subcontractor or their agents or employees
or any other persons performing any of the Work under a contract with the Contractor, then the Contractor may,
upon seven (7) additional days' written notice to the Owner and the Design Consultant, terminate the Contract
and recover from the Owner payment on a quantum merit basis, for all Work executed. The Contractor shall
not be entitled to collect and hereby expressly waives, any profit on work not performed or any damages related
to that portion of the Contract, which has been terminated.

12.2

TERMINATION FOR CONVENIENCE OF THE OWNER

12.2.1

The Owner may, at any time upon ten (10) days' written notice to the Contractor which notice shall specify that
portion of the Work to be terminated and the date said termination is to take effect, terminate (without prejudice
to any right or remedy of the Owner) the whole or any portion of the work for the convenience of the Owner.
The Contractor's sole remedy, in the event of such termination, will be the allowable termination costs permitted
by Article 12.4. Contractor shall include termination clauses identical to Article 12 in each of his Subcontracts.

12.3

DEFAULT TERMINATION

12.3.1

Subject to the provisions of Paragraph 2.3.1, ten (10) days after written notice is mailed to the Contractor, the
Owner may terminate (without prejudice to any right or remedy of the Owner or any subsequent buyer of any
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portion of the Work) the employment of the Contractor and his right to proceed either as to the whole or any
portion of the Work required by the Contract Documents and may take possession of the Work and complete
the Work by contract or otherwise in any one of the following circumstances:
.1

if the Contractor refuses or fails to prosecute the work or any separable part thereof with such diligence as
will ensure the Substantial or Final Completion of the Work within the Contract Time or fails to complete
the Work or remedy a default within said period;

.2

if the Contractor is in material default in carrying out any provisions of the Contract for a cause within his
control;

.3

if the Contractor fails to supply a sufficient number of properly skilled workmen or proper equipment or
materials;

.4

if the Contractor fails to make prompt payment to Subcontractors or for materials or labor, unless he
otherwise provides the Owner satisfactory evidence that payment is not legally due;

.5

if the Contractor disregards laws, permits, ordinances, rules, regulations or orders of any public authority
having jurisdiction, or fails to follow the instructions of the Owner;

.6

if the Contractor substantially violates any provisions of the Contract Documents; or

.7

if the Contractor refuses or fails to properly schedule, plan, coordinate and execute the Work, as specified
herein, so as to perform the Work within the specified Milestone and Completion dates, or to provide
scheduling or related information, revisions and updates as required by the Contract Documents.

12.3.2

If, after the Contractor has been terminated for default pursuant to Paragraph 12.3, it is determined that none
of the circumstances set forth in Subparagraph 12.3.1 exist, then such termination shall be considered a
termination for convenience pursuant to Paragraph 12.2 In such case, the Contractor's sole remedy will be the
costs permitted by Article 12.4.

12.3.3

If the Owner so terminates the employment of the Contractor, the Contractor shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance of the compensation is to be paid to the
Contractor hereunder shall exceed the expense of so completing the Work (including compensation for
additional managerial, administrative, consultant and inspection services and any damages for delay) such
excess shall be paid to the Contractor.

12.3.4

If such expenses shall exceed the unpaid balance, the Contractor shall be liable to the Owner for such excess.
If the right of the Contractor to proceed with the Work is partially or fully terminated, the Owner may take
possession of and utilize in completing the Work such materials, appliances, supplies, plant and equipment as
may be on the site of the terminated portion of the Work and necessary for the completion of the Work. If the
Owner does not fully terminate the right of the Contractor to proceed, the Contractor shall continue to perform
the part of the work that is not terminated.

12.4

ALLOWABLE TERMINATION COSTS

12.4.1

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, then the Owner shall
only be liable to the Contractor for those costs reimbursable to the Contractor in accordance with Subparagraph
12.4.2, plus a markup of ten percent for profit and overhead on the actual fully accounted costs recovered under
12.4.2; provided however, that if there is evidence that the Contractor would have sustained a loss on the entire
Contract had it been completed, no profit shall be included or allowed hereunder and an appropriate adjustment
shall be made reducing the amount of the settlement to reflect the indicated rate of loss.

12.4.1.1

After receipt of a Notice of Termination, the Contractor shall submit to the Owner his termination claim, in the
form and with certification prescribed by the Owner. Such claim shall be submitted promptly but in no event
later than three (3) months from the effective date of termination, unless one or more extensions in writing are

Reduced Scope General Conditions

July 8, 2020

GC-30

Back to Agenda

granted by the Owner upon request of the Contractor made in writing within such three (3) month period or
authorized extension thereof. However, if the Owner determines that the facts justify such action, he may
receive and evaluate any such termination claim at any time after such three (3) month period or any extension
thereof. Upon failure of the Contractor to submit his termination claim within the time allowed, the Owner may
determine, on the basis of information available to him, the amount, if any, due to the Contractor by reason of
the termination.
12.4.2

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, the Owner shall pay
the Contractor the amounts determined by the Owner as follows:
.1

an amount for supplies, services, or property accepted by the Owner pursuant to Clause 12.5.1.6 or sold
or acquired pursuant to Clause 12.5.1.7 and not heretofore paid for, and to the extent provided in the
Contract such amount shall be equivalent to the aggregate price for such supplies or services computed
in accordance with the price or prices specified in the Contract, appropriately adjusted for any saving of
freight or other charges; and

.2

the total of:

.3

12.4.3

12.4.4

(1)

the cost incurred in the performance of the Work terminated, including initial costs and preparatory
expense allocable thereto, but exclusive of any costs attributable to supplies or services paid or to be
paid for under Clauses 12.4.2.1 or 12.4.2.2.(2);

(2)

the cost of settling and paying claims arising out of the termination of Work under Subcontracts or
orders, pursuant to Clause 12.5.1.5, which are properly chargeable to the terminated portion of the
Work (exclusive of amounts paid or payable on account of completed items of equipment delivered
or services furnished by Subcontractors or vendors prior to the effective date of the notice of
termination), which amounts shall be included in the costs payable under (1) above; and

(3)

the reasonable costs of settlement, including accounting, legal, clerical and other expenses
reasonably necessary for the preparation of settlement claims and supporting data with respect to
the terminated portion of the Work and for the termination and settlement of Subcontracts thereunder,
together with reasonable storage, transportation and other costs incurred in connection with the
protection or disposition of property allocable to the Contract.

Provided, however, that neither the Owner nor the Design Consultant will be liable for payments to
Subcontractors pursuant to Article 12.4.2.2 unless each subcontract contains termination provisions
identical to those set forth in Article 12. The Owner and the Design Consultant will not be liable to the
Contractor for any costs associated with termination if the subcontract of the party involved does not
include the proper termination clauses.

In arriving at any amount due the Contractor pursuant to Paragraph 12.4, there shall be deducted the following:
.1

all unliquidated advance or other payments on account theretofore made to the Contractor applicable to
the terminated portion of the Contract;

.2

any claim which the Owner may have against the Contractor;

.3

such amount as the Owner determines to be necessary to protect the Owner against loss because of
outstanding or potential liens or claims; and

.4

the agreed price for, or the proceeds of sale of, any materials, supplies or other things acquired by the
Contractor or sold, pursuant to the provisions of Clause 12.5.1.7, and not otherwise recovered by or
credited to the Owner.

The total sum to be paid to the Contractor under Paragraph 12.4 shall not exceed the Contract Sum as reduced
by the amount of payments otherwise made or to be made for Work not terminated and as otherwise permitted
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by the Contract. Except for normal spoilage, and except to the extent that the Owner shall have otherwise
expressly assumed the risk of loss, there shall be excluded from the amounts payable to the Contractor, as
provided in Subparagraph 12.4.2, the fair value, as determined by the Owner, of property which is destroyed,
lost, stolen or damaged so as to become undeliverable to the Owner, or to a buyer pursuant to Clause 12.5.1.7.
12.4.5

If the Owner terminates the whole or any part of the Work pursuant to Paragraph 12.3, the Owner may procure,
upon such terms and in such manner as the Owner may deem appropriate, supplies or services similar to those
so terminated, and the Contractor shall be liable to the Owner for any excess costs for such similar supplies or
services. The Contractor shall continue the performance of the Contract to the extent not terminated hereunder.

12.5

GENERAL TERMINATION PROVISIONS

12.5.1

After receipt of a notice of termination from the Owner, pursuant to Paragraph 12.2 or 12.3, and except as
otherwise directed by the Owner, the Contractor shall:
.1

stop Work under the Contract on the date and to the extent specified in the notice of termination;

.2

place no further orders or subcontracts for materials, services or facilities, except as may be necessary for
completion of such portion of the work under the Contract as is not terminated;

.3

terminate all orders and subcontracts to the extent that they relate to the performance of Work terminated
by the notice of termination;

.4

at the option of the Owner, assign to the Owner in the manner, at the times and to the extent directed by
the Owner, all of the rights in the contracts so terminated, in which case the Owner shall have the right, at
his discretion, to settle or pay any or all claims arising out of the termination of such orders and
subcontracts;

.5

settle all outstanding liabilities and all claims arising out of such termination or orders and subcontracts,
with the approval or ratification of the Owner, to the extent he may require, which approval or ratification
shall be final for all the purposes of this Article;
transfer title and deliver to the entity or entities designated by the Owner, in the manner, at the times and
to the extent directed by the Owner to the extent specifically produced or specifically acquired by the
Contractor for the performance of such portion of the Work as had been terminated, the following:

.6

.7

(1)

the fabricated or unfabricated parts, Work in process, partially completed supplies and equipment,
materials, parts, tools, dies, jigs and other fixtures, completed Work, supplies and other material
produced as part of, or acquired in connection with the performance of, the Work terminated by the
notice of termination; and

(2)

the completed or partially completed plans, drawings, information, releases, manuals and other
property related to the Work and which, if the Contract had been completed, would have been
required to be furnished to the Owner;

use his best efforts to sell, in the manner, at the times, to the extent and at the price or prices directed or
authorized by the Owner, any property of the types referred to in Clause 12.5.1.6; provided, however, that
the Contractor:
(1)

shall not be required to extend credit to any buyer, and

(2)

may acquire any such property under the conditions prescribed by and at a price or prices approved
by the Owner; and provided further that the proceeds of any such transfer or disposition shall be
applied in reduction of any payments to be made by the Owner to the Contractor under the Contract
or shall otherwise be credited to the Contract Sum covered by the Contract or paid in such other
manner as the Owner may direct;
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.8

complete performance of such part of the Work as shall not have been terminated by the notice of
termination; and

.9

take such action as may be necessary, or as the Owner may direct, for the protection and preservation of
the property related to the Contract, which is in the possession of the Contractor, and in which the Owner
has or may acquire an interest.

12.5.2

The Contractor shall, from the effective date of termination until the expiration of three (3) years after final
settlement under the Contract, preserve and make available to the Owner, at all reasonable times at the office
of the Contractor, but without direct charge to the Owner, all his books, records, documents and other evidence
bearing on the costs and expenses of the Contractor under the Contract and relating to the Work terminated
hereunder, or, to the extent approved by the Owner, photographs, micro-photographs or other authentic
reproductions thereof.

12.5.3

If the termination, pursuant to Paragraph 12.2, be partial, the Contractor may file with the Owner a claim for an
equitable adjustment of the price or prices specified in the Contract relating to the continued portion of the
Contract (the portion not terminated by the notice of termination), and such equitable adjustment as may be
agreed upon shall be made in such price or prices. Any claim by the Contractor for an equitable adjustment
under this Subparagraph must be asserted within six (6) months from the effective date of the notice of
termination.

12.5.4

The Contractor shall refund to the Owner any amounts paid by the Owner to the Contractor in excess of costs
reimbursable under Paragraph 12.4.

12.5.5

The Contractor shall be entitled to only those damages and that relief from termination by the Owner as
specifically provided in Article 12.
END OF ARTICLE 12

END OF GENERAL CONDITIONS
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CONTRACTOR’S SALES TAX REPORT (Appendix A)
N.C. STATE & LOCAL SALES TAXES PAID
OWNER:
CONTRACTOR:
ADDRESS:
VENDOR TAX
WAS PAID TO

MATERIAL
PURCHASED

PROJECT:
FOR PERIOD FROM:
TO: ___________________________________________
ADDRESS

INVOICE
NUMBER

DATE

INVOICE
AMOUNT

TAXABLE
AMOUNT

N.C.
TAX

COUNT
Y TAX

NAME OF
COUNTY

TOTAL
I hereby certify that, during the period stated above, all North Carolina sales and use taxes have been paid for the materials, supplies, fixtures, and equipment
purchased during that period which have become a part of, or annexed to, a building or structure erected, altered or repaired for the Owner. I further certify
that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each
vendor, the North Carolina sales and use taxes paid thereon, and the cost of property withdrawn from warehouse stock and North Carolina sales or use taxes
paid thereon are as set forth above during the time period noted above.
Sworn to and subscribed before me,
Signed:

________________________________

This the ____ day of ___________, 20____
Print Name:

______________________________________
Notary Public

_____________________________

Seal
Title:___________________________________

My Commission Expires: ____________
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Appendix B-1
CHANGE PROPOSAL FORM
Time and Material / Unit Price Estimate
Project:
Contract:
Contractor:

Proposal #:
Project #:
Contractor #:

Description of change:

Materials & Labor
Estimated cost of labor & materials including shipping, overtime, payroll taxes and
insurance, and overhead and profit.
Maintain accurate records for billing purposes.

SUBTOTALS

Unit Price Work
Estimated quantity of units required less allowance units not used, times the established
unit cost.
Maintain accurate records for billing purposes. Third party records may be required.

Equipment Rental
Estimated cost of equipment rental including shipping, taxes and overhead and profit.
Maintain accurate records for billing purposes.
Subcontractors
Estimated cost of subcontracts including all subcontractor expenses.
Maintain accurate records for billing purposes.

Subtotal of Proposal

* TOTAL NOT TO EXCEED CHANGE PROPOSAL ESTIMATE
Time Extension Requests: ___ day(s) Schedule Activity # Affected: _________
The Contractor agrees to perform the work outlined in this change proposal for an amount that shall not exceed the amount stated
above and in accordance with the Contract documents if the work is authorized by the Owner. If the price to perform the work is
expected to exceed the above stated amount, a new change proposal form for the additional work is required.

* Actual amount paid will be based on actual documented expenses.
Contractor's Signature: ____________________________________________

Date: ____________

Approval Recommended by Design Consultant: _______________________

Date: ____________

Owner's Representative Approval: ___________________________________

Date: ____________
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Appendix B-2
CHANGE PROPOSAL FORM
Project:

Proposal #:

Contract:

Project #:

Contractor:

Contractor #:

Description of change:

Materials

(Attach list with Qty, Item, Unit $, Unit mh, Total mh, OT mh, Total $)

SUBTOTALS

1 Total Direct Cost of Materials
2 Overhead & Profit on Item 1.
(15% maximum, includes small tools & consumables)
3 Sales Tax
4 Shipping & Transportation
Labor
5 Total Manhours:

MH @

/hr.

6 Overhead & Profit on Item 5.
(15% maximum on straight labor cost, not premium portion)
(O & P includes supervisor's time)
7 Payroll Taxes & Insurance
Equipment Rental

%

(Include quotes)

8 Equipment Rental
9 Overhead & Profit on Item 8 (6% maximum).
Subcontractors

(Include quotes with material & equipment backup)

10 Subcontractors
11 Overhead & Profit on Item 10 (6% maximum).
Subtotal of Proposal

TOTAL OF CHANGE PROPOSAL
Time Extension Requests: ____ day(s) Schedule Activity # Affected: ___________
The Contractor agrees to perform the work outlined in this change proposal for the amount specified above and in accordance with the
Contract documents if the work is authorized by the Owner.
Contractor's Signature: ______________________________________________

Date: ________________

Approval Recommended by Design Consultant: _________________________

Date: ________________

Owner's Representative Approval: ____________________________________

Date: ________________
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SECTION SC
SUPPLEMENTAL CONDITIONS

GENERAL CONDITIONS
Document GC, GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION,
constitutes the General Conditions of this Contract, and is hereinafter called "General
Conditions." The General Conditions are further revised and supplemented by the provisions
of these Supplemental Conditions. The General Conditions and the Supplemental Conditions
are applicable to all of the Work under this contract and shall apply to the Contractor and all
Subcontractors and Sub-subcontractors.
SUPPLEMENTS:
The following supplements modify, change, delete, or add to the General Conditions. Where
any article of the General Conditions is modified or any paragraph deleted, subparagraph or
clause thereof is modified, or deleted by these supplements, the unaltered provisions of such
article, paragraph, subparagraph or clause shall remain in effect. If there is a discrepancy
between the General Conditions and these Supplemental Conditions, the Supplemental
Conditions shall control.

ARTICLE 7 – TIME
ADD THE FOLLOWING AS A NEW SECOND SENTENCE TO PARAGRAPH 7.2.1:
The Contractor acknowledges that the coronavirus (COVID-19) pandemic has impacted
businesses across the country.

ARTICLE 8 – PAYMENTS AND COMPLETION
ADD THE FOLLOWING TO PARAGRAPH 8.9:
8.9.1

Substantial Completion Liquidated Damages shall be the sum of two hundred and fifty dollars
($250) per calendar day, and this amount shall be assessed in accordance with Subparagraph
8.9.1 of the General Conditions.

8.9.2

Final Completion Liquidated Damages shall be the sum of two hundred and fifty dollars ($250)
per calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.2
of the General Conditions.

ADD THE FOLLOWING PARAGRAPH 8.11:
8.11.1

The schedule below contains certain specific dates in addition to date of Notice to Proceed and
Time for Completion. These dates shall be adhered to and are the last acceptable dates unless
modified by mutual agreement between the Contractor and the Owner. All dates indicate
midnight unless otherwise stipulated. The only exceptions to this schedule are defined in the
General Conditions under Paragraph 7.2 DELAYS AND EXTENSIONS OF TIME.
Notice of Intent to Award – May 3. 2012
Return of Owner Contractor Agreement by Contractor – May 10, 2021
Notice to Proceed – June 2, 2021
Substantial Completion August 9, 2021
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Final Completion – August 23, 2021
8.11.2

The Owner reserves the right to withhold the issuance of Notice to Proceed by up to forty-five
(45) days. For each day that Notice to Proceed is withheld pursuant to this Subparagraph, the
dates established for Substantial Completion and Final Completion shall be adjusted. The
contractor shall not be entitled to additional compensation if the owner withholds the issuance
of Notice to Proceed pursuant to this Subparagraph.
ARTICLE 9 – INSURANCE AND BONDS

ADD THE FOLLOWING TO PARAGRAPH 9.9:
9.9

Separate performance and payment bonds in the total amount of the Contract are required for
Contract amounts in excess of $300,000.
ARTICLE 10 – CHANGES IN WORK

ADD THE FOLLOWING NEW PARAGRAPH 10.9.14:
10.9.14

Additional services and dispute resolution services by the Design Consultant shall be paid by
the Contractor at the rate o two hundred fifty dollars ($250) per hour.

ADD THE FOLLOWING NEW PARAGRAPH 10.9.15:
10.9.15

The Owner’s Dispute Resolution Policy required by N.C.G.S. § 143-128(f1) is contained in
Policy 9020 (www.bcswan.net.). The Dispute Resolution Policy is also included in the bid and
contract documents.
END OF SUPPLEMENTAL CONDITIONS
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive ∙ Bolivia, North Carolina 28422 ∙

___
___
_X
__
___
___
___
___

To:

Operations Committee

From:

Susan Rutledge

Date:

May 3, 2021

Re:

NBHS Parking Lot Refurbishment

Phone: 910-253-2900 ∙

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

Fax: 866-291-7891

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

Background Information
North Brunswick High School parking lots were damaged during hurricane Florence. State funds
were received for a major repair to parking lots. Bids for this project were received on May 10,
2021.

Current Status
Five bids were received. Bids were evaluated by Staff and McGill Associates, PA. Highland Paving
was the low bidder for North Brunswick High School at $415,000.
Recommendation
Staff recommends Board approval of a contract with Highland Paving for $415,000 at the June 8, 2021
Board meeting. Approval of this contract will allow work to be done during the summer. Staff
recommends these items be placed on the consent agenda.

Board Members: Harry E. Lemon, Jr., , Chairman • Steven P Barger, Vice- Chairman • Robin A Moffitt • David M. Robinson • Gerald Benton
Dr. Jerry L. Oates, Superintendent
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OWNER-CONTRACTOR AGREEMENT

SCHOOL NAME: North Brunswick High School

THIS AGREEMENT, in three (3) copies, made this 11th day of May, Two Thousand and TwentyOne by and between Brunswick County Board of Education (herein referred to as the "Owner"), whose
mailing address is 35 Referendum Dr., Bolivia, NC 28422 and Highland Paving Company, LLC. (herein
referred to as the "Contractor"), whose mailing address is PO Box 1843, Fayetteville, NC 28320.
Correspondence, submittals, and notices relating to or required under this Contract shall be sent in writing
to the above addresses; unless either party is notified in writing by the other, of a change in address.

WITNESSETH:

WHEREAS, it is the intent of the Owner to obtain the services of the Contractor in connection
with the parking lot refurbishment at North Brunswick High School (hereinafter referred to as the
"Project" or the "Work"); and
WHEREAS, the Contractor desires to perform such construction in accordance with the terms and
conditions of this Agreement,
NOW, THEREFORE, in consideration of the promises made herein and other good and valuable
consideration, the following terms and conditions are hereby mutually agreed to, by and between the
Owner and Contractor:

Article 1
DEFINITIONS
1.1

All terms in this Agreement which are defined in the Information for Bidders and the General
Conditions shall have the meanings designated therein.

1.2

The Contract Documents are as defined in the General Conditions. Such documents form the
Contract, and all are as fully a part thereof as if attached to this Agreement or repeated herein.

Section C, Roofing Owner-Contractor Agreement

C-1

Back to Agenda

Article 2
STATEMENT OF THE WORK
2.1

The Project is the Work identified in the plans and specifications prepared by McGill Associates,
PA dated April 21, 2021 for Brunswick County Board of Education, parking lot refurbishment,
including the following addenda:
Addendum 1 dated April 29, 2021
A listing of the plans and specifications included in the Contract Documents is attached as Exhibit
A.

2.2

The Parties agree that the Project shall include the following alternates: NA

2.3

The Parties agree to the following modifications to the Project’s plans and specifications,
including the noted value engineering items: None

2.4

The Parties agree that the following allowances are included in the Contract Sum in Section 5.1
below:
Allowance 1 – Asphalt Pavement and Stone Subbase
Allowance 2- Parking Stall Line Stripes Allowance 3-Concrete Wheel Stops-

-

$27,445.00
$ 320.00
$ 6,750.00

2.5

The Contractor shall provide and pay for all materials, tools, equipment, labor and professional
and non-professional services, and shall perform all other acts and supply all other things
necessary, to fully and properly perform and complete the Work, as required by the Contract
Documents.

2.6

The Contractor shall further provide and pay for all related facilities described in any of the
Contract Documents, including all work expressly specified therein and such additional work as
may be reasonably inferred therefrom, saving and excepting only such items of work as are
specifically stated in the Contract Documents not to be the obligation of the Contractor. The
totality of the obligations imposed upon the contractor by this Article and by all other provisions
of the Contract Documents, as well as the structures to be built and the labor to be performed,
is herein referred to as the "Work".
Article 3
DESIGN CONSULTANT

3.1

The Design Consultant (as defined in the General Conditions) shall be McGill Associates whose
address is 712 Village Rd SW, Suite 103, Shallotte, NC 28470, however, that the Owner may,
without liability to the Contractor, unilaterally amend this Article from time to time by
designating a different person or organization to act as its Design Consultant and so advising the
Contractor in writing, at which time the person or organization so designated shall be the Design
Consultant for purposes of this Contract.

Section C, Roofing Owner-Contractor Agreement
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Article 4
TIME OF COMMENCEMENT AND COMPLETION
4.1

The Contractor shall commence the Work promptly upon the date established in the Notice to
Proceed. If there is no Notice to Proceed, the date of commencement of the Work shall be the
date of this Agreement or such other date as may be established herein.

4.2

Time is of the essence. The Contractor shall achieve Final Completion, as defined in the General
Conditions on or before the date established for Final Completion in the Supplemental
Conditions.

4.3

The Supplemental Conditions contains certain specific dates that shall be adhered to and are the
last acceptable dates unless modified in writing by mutual agreement between the Contractor
and the Owner. All dates indicate midnight unless otherwise stipulated. The only exceptions to
this schedule are defined in the General Conditions under 7.2 DELAYS AND EXTENSIONS OF TIME.

4.4

Should the Contractor fail to complete the Work on or before the dates stipulated for Substantial
Completion and/or Final Completion, or such later date as may result from an extension of time
granted by the Owner, he shall pay the Owner, as liquidated damages the sums set forth in the
General and Supplemental Conditions.
Article 5
CONTRACT SUM

5.1

Provided that the Contractor shall strictly and completely perform all of its obligations under the
Contract Documents, and subject only to additions and deductions by Modification or as
otherwise provided in the Contract Documents, the Owner shall pay to the Contractor, in current
funds and at the time and in the installments hereinafter specified, the sum of four hundred
fifteen thousand Dollars ($415,000) herein referred to as the "Contract Sum". This amount
includes the base bid and the Alternates in Section 2.2

5.2

The Contract Sum includes the value engineering items and other contract modifications noted
in Section 2.3 above that total $0.00.

5.3

Unit Prices are established as follows for the Project:

Unit Price No. 1

Section C, Roofing Owner-Contractor Agreement
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Article 6
PROGRESS PAYMENTS
6.1

The Contractor hereby agrees that on or about the First day of the month for every month during
the performance of the Work he will deliver to the Owner's Project Manager an Application for
Payment in accordance with the provisions of Article 8 of the General Conditions. This date may
be changed upon mutual agreement, stated in writing, between the Owner and Contractor.
Payment under this Contract shall be made as provided in the General Conditions. Payments due
and unpaid under the Contract Documents shall not bear interest.

Article 7
OTHER REQUIREMENTS
7.1

The Contractor shall submit the Performance Bond, Labor and Material Payment Bond and
Certification of Insurance as required by the Contract Documents.

7.2

The Owner shall furnish to the Contractor one (1) set of drawings and one (1) set of
specifications, at no extra cost, for use in the Construction of the Work. Additional sets of
drawings or specifications may be obtained by the Contractor by paying the Owner for the costs
of reproduction, handling and mailing.

7.3

The Contractor shall make a good faith effort to utilize Historically Underutilized Businesses
(HUB’s) per N.C. Gen. Stat. 143-128.2, and as described in the construction documents.

7.4

The General Conditions, Supplemental Conditions and the plans and specifications, including any
addenda, are incorporated herein by reference.

7.5

This Agreement, together with any amendments or modifications, may be executed in one or
more counterparts, each of which shall be deemed an original and all of which shall be considered
one and the same agreement. This Agreement may also be executed electronically. By signing
electronically, the parties indicate their intent to comply with the Electronic Commerce in
Government Act (N.C.G.S § 66-358.1 et seq.) and the Uniform Electronic Transactions Act (N.C.G.S
§ 66-311 et seq.). Delivery of an executed counterpart of this Agreement by either electronic
means or by facsimile shall be as effective as a manually executed counterpart.

IN WITNESS WHEREOF, Brunswick County Board of Education (hereinbefore called the "Owner")
has caused these presents to be signed and its corporate seal to be hereunto affixed, attested by its
Chairperson and Secretary, and Highland Paving Company, LLC (hereinbefore called "Contractor") has
caused these presents to be signed by its President and its Corporate seal to be hereunto affixed, as
hereinafter attested, all as of the day and year first above written.

Section C, Roofing Owner-Contractor Agreement

C-4

Back to Agenda

BRUNSWICK COUNTY BOARD OF EDUCATION
_________________________________________
Board Chairperson

ATTEST:
_______________________________________
Superintendent

[Corporate Seal]

HIGHLAND PAVING COMPANY, LLC

By: ________________________________________
_________________, President or Vice-President
(Print Name)

ATTEST:
__________________________
Corporate Secretary

[Corporate Seal]
This instrument has been preaudited in the manner required by the School Budget and Fiscal Control
Act.

___________________________________
Finance Officer

Date

Section C, Roofing Owner-Contractor Agreement
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ARTICLE 1
CONTRACT DOCUMENTS
1.1

GENERAL

1.1.1

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract (General,
Supplementary and other Conditions), the Drawings, the Specifications, and all Addenda issued prior to and all
Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order issued pursuant to the provisions of Article 10, (3) a written
interpretation issued by the Design Consultant, or (4) a written order for a minor change in the Work issued
pursuant to this contract.

1.1.2

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
local conditions under which the Work is to be performed, and correlated his observations with the requirements
of the Contract Documents.

1.1.3

All Drawings, Specifications and copies thereof furnished by the Design Consultant are and shall remain his
property. They are to be used only with respect to this Project and are not to be used on any other project.

1.1.4

The Contractor will be furnished with one set of drawings and specifications at no cost. Additional copies may
be purchased.
END OF ARTICLE 1
ARTICLE 2
OWNER

2.1

INFORMATION, SERVICES AND RIGHTS OF THE OWNER

2.1.1

The Owner shall at all times have access to the Work whenever it is in preparation or progress. The Contractor
shall provide safe facilities for such access.

2.1.2

The Owner shall not be responsible for or have control or charge of the construction means, methods,
techniques, sequences, or procedures, or for safety precautions and programs in connection with the Work,
and will not be responsible for the Contractor's failure to carry out the Work in accordance with the Contract
Documents. The Contractor shall be solely responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the Work. This requirement applies continuously throughout
contract performance and is not limited to regular working hours.

2.1.3

The Owner will have authority to require special inspection or testing of the work whether or not such Work is
then fabricated, installed, or completed. However, neither the Owner's authority to act under Subparagraph
2.2.4, nor any decision made by the Owner in good faith either to exercise or not to exercise such authority
shall give rise to any duty or responsibility of the Owner to the Contractor, any Subcontractor, any of their
agents or employees, or any other person performing any of the Work.

2.1.4

The Owner shall have the authority and discretion to call, schedule, and conduct job meetings to be attended
by the Contractor, representatives of his Subcontractors, and the Design Consultant, to discuss such matters
as procedures, progress, problems, and scheduling.

2.1.5

The Owner and Design Consultant shall not be responsible or liable to Contractor for the acts, errors or
omission of the Contractor, any separate Subcontractor, any separate contractor or any contractor's or
subcontractor's agents or employees, or any other persons performing any of the Work.

2.1.6

Information or services under the Owner's control shall be furnished by the Owner with reasonable promptness
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to avoid unreasonable delay in the orderly progress of the Work.
2.1.7

The parties acknowledge that the Owner may perform all or part of its obligations pursuant to this Agreement
through the Superintendent or his designee.

2.1.8

The foregoing rights are in addition to other rights of the Owner enumerated herein and those provided by law.

2.2

OWNER'S RIGHT TO STOP OR TO SUSPEND THE WORK

2.2.1

If the Contractor fails to correct defective Work or fails to carry out the Work or supply labor and materials in
accordance with the Contract Documents, the Owner by a written order may order the Contractor to stop the
Work, or any portion thereof, until the cause for such order has been eliminated; however, this right of the
Owner to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the
benefit of the Contractor or any other person or entity.

2.2.2

The Owner may order the Contractor in writing to suspend, delay, or interrupt all or any part of the Work for
such period of time as he may determine to be appropriate for the convenience of the Owner.

2.2.3

If the performance of all or any part of the Work (including the work of the Contractor and its subcontractors)
is, for an unreasonable period of time, suspended, delayed, or interrupted by an act of the Owner or the Design
Consultant in the administration of this Contract, or by failure of any one of them to act within the time specified
in this Contract (or if no time is specified, within a reasonable time), an adjustment shall be made for an increase
in the actual time required for performance of the Work by the Contractor, due solely to such unreasonable
suspension, delay, or interruption and the Contract modified in writing accordingly. However, no claim shall be
made under this Subparagraph for any suspension, delay, or interruption pursuant to Subparagraph 2.3.1, or
for which claim is provided or excluded under any other provision of this Contract. No claim under this
Subparagraph shall be allowed on behalf of the Contractor or its subcontractors, unless within 10 days after
the act or failure to act involved, and for continuing or ongoing acts or failures to act within 10 days of the first
day of the act or failure to act the Contractor submits to the Owner a written statement setting forth, as fully as
then practicable, the extent of such claim, and unless the claim is asserted in writing within 20 days after the
termination of such suspension, delay, or interruption. For continuing or ongoing acts or failures to act, the
Contractor shall update its written statement every 15 days until the suspension, delay or interruption is
terminated. The Contractor shall waive any and all claims not filed in strict conformance with this paragraph.
The Contractor shall indemnify, defend and hold the Owner harmless from any claim by a Subcontractor that
is waived because it is not filed in strict conformance with this paragraph or any other provision of this
Agreement regarding claims.

2.2.4

In the event of a suspension of work or delay or interruption of work, the Contractor will and will cause his
subcontractors to protect carefully his, and their, materials and work against damage or injury from the weather
and maintain completed and uncompleted portions of the work as required by the Contract Documents. If, in
the opinion of the Owner, any work or material shall have been damaged or injured by reason of failure on the
part of the Contractor or any of his subcontractors to so protect same, such work and materials shall be removed
and replaced at the expense of the Contractor.

2.2.5

No claim by the Contractor shall be allowed if asserted after final payment under this Contract or if it is not
asserted in strict conformance with Subparagraph 2.2.

2.3

OWNER'S RIGHT TO CARRY OUT THE WORK

2.3.1

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and
fails within ten days after the date written notice is mailed by the Owner to commence and continue remedy of
such default or neglect with diligence and promptness, the Owner may, without prejudice to any other remedy
he may have, make good such deficiencies and may further elect to complete all Work thereafter through such
means as the Owner may select, including the use of a new contractor. In such case the Owner shall issue a
Change Order deducting from the payments then or thereafter due the Contractor the cost of correcting such
deficiencies, including compensation for the Design Consultant's additional services made necessary by such
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default, neglect or failure. Such action by the Owner and the amount charged to the Contractor are both subject
to the prior approval of the Design Consultant. If the payments then or thereafter due the Contractor are not
sufficient to cover such amount, the Contractor shall pay the difference to the Owner. Notwithstanding the
Owner's right to carry out a portion of the work, warranty, maintenance and protection of the work remains the
Contractor's responsibility. Further, the provisions of this paragraph do not affect the Owner's right to require
the correction of defective or non-conforming work in accordance with this contract.
END OF ARTICLE 2
ARTICLE 3
CONTRACTOR
3.1

DEFINITION

3.1.1

This entire Contract is not one of agency by the Contractor for Owner but one in which Contractor is engaged
independently in the business of providing the services and performing the Work herein described as an
independent contractor.

3.2

REVIEW OF CONTRACT DOCUMENTS

3.2.1

Before placing his proposal to the Owner, and continuously after execution of the Contract, the Contractor shall
carefully study and compare the Contract Documents and shall at once report to the Owner any error,
inconsistency or omission he may discover, including any requirement which may be contrary to any law,
ordinance, rule, regulation or order of any public authority bearing on the performance of the Work. If the
Contractor has reported in writing an error, inconsistency or omission, has promptly stopped the affected work
until otherwise instructed, and has otherwise followed the instructions of the Owner, the Contractor shall not be
liable to the Owner or the Design Consultant for any damage resulting from any such errors, inconsistencies or
omissions in the Contract Documents. The Contractor shall perform no portion of the Work at any time without
Contract Documents and, where required, approved Shop Drawings, Product Data or Samples for such portion
of the Work.

3.2.2

All designs, drawings, specifications, design calculations, notes and other works provided for this contract are
the sole property of the Owner and may not be used on any other design or construction project. The use of
the design, including tracings and specifications, by any person or entity, for the purpose other than the Project,
shall be at the full risk of such person or entity

3.3

SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1

The Contractor shall supervise and direct the Work, using his best skill and attention. He shall be solely
responsible for and have control over all construction means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Contract. The Contractor shall be solely responsible for
initiating, maintaining and supervising all safety precautions and programs in connection with the Work and all
statutory or legal requirements. This requirement applies continuously throughout contract performance and
is not limited to regular working hours.

3.3.2

The Contractor shall be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and Sub- subcontractors, suppliers, their agents and employees, and other persons performing any of the Work
and for their compliance with each and every requirement of the Contract Documents, in the same manner as
if they were directly employed by the Contractor.

3.3.3

The Contractor shall not be relieved from his obligations to perform the Work in accordance with the Contract
Documents either by the acts, failures to act or duties of the Owner or the Design Consultant in their
administration of the Contract, or by inspections, tests or approvals (or the lack thereof) required or performed
under Paragraph 6.5 by persons other than the Contractor.

Roofing General Conditions – July 11, 2019

GC-4

Back to Agenda

3.3.4

The Contractor shall verify all grades, lines, levels and dimensions as indicated and shown on the plans and
specifications prior to beginning the work and shall immediately report in writing any errors or inconsistencies
to the Design Consultant before commencing the work.

3.3.5

Contractor shall protect existing surfaces, finishes and adjacent facilities from damage during construction.
Any damage shall be repaired by Contractor at his own expense prior to completion of the Project. Prior to
construction start, Contractor and Owner shall perform an inspection to record existing conditions, damaged
and undamaged.

3.4

LABOR AND MATERIALS

3.4.1

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, supplies, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary or proper for or incidental to the execution and
completion of the Work required by and in accordance with the Contract Documents and any applicable code
or statute, whether specifically required by the Contract Documents or whether their provision may reasonably
be inferred as necessary to produce the intended results, whether temporary or permanent and whether or not
incorporated or to be incorporated in the Work. Final payment will not be made until the Work is so completed.

3.4.2

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the Work any unfit person or anyone not skilled in the task assigned to him. The Owner may, by
notice in writing, require the Contractor to remove from the work any employee the Owner deems incompetent,
careless or otherwise objectionable. All agents and workers of the contractor and its subcontractors shall wear
identification badges provided by the Contractor at all times they are on the Owner’s property. The identification
badges shall at a minimum display the company name, telephone number and employee’s picture and name
and must be worn in plain view at all times. Additionally, once school staff occupies the building, all contractors
and their respective subcontractors shall be required to sign in and out of the visitor’s log each day they are
performing services. They must also wear a visitor’s pass which will indicate to staff that they have met this
requirement which applies to anyone performing services anywhere on the school property.

3.4.3

The Contractor shall be responsible for ensuring that the work is completed in a skillful and workmanlike
manner.

3.4.4

All equipment, apparatus and/or devices of any kind to be incorporated into the work that are shown or indicated
on the drawings or called for in the specifications or required for the completion of the work shall be entirely
satisfactory to the Owner and the Design Consultant as regards operations, capacity and/or performance. No
approval, either written or verbal, of any drawings, descriptive data or samples of such equipment, apparatus
and/or device shall relieve the Contractor of his responsibility to turn over the same in good working order for
its intended purpose at the completion of the Work in complete accordance with the Contract Documents. Any
equipment, apparatus and/or device not fulfilling these requirements shall be removed and replaced by proper
and acceptable equipment, etc. or put in good working order satisfactory to the Owner and Design Consultant
without additional cost to the Owner.

3.4.5

All materials and Work shall meet North Carolina Building Codes. Should there be any discrepancies between
design and code, the more stringent requirement shall apply. All materials shall comply with standards (or
approved products) as set by the specifications. Unless otherwise specified, NO ASBESTOS CONTAINING
MATERIALS SHALL BE INSTALLED. BY DEFINITION, INSTALLATION OF ASBESTOS MATERIALS WILL
BE CONSIDERED CONTRACTOR’S NEGLIGENCE AND THE CONTRACTOR SHALL PERFORM ALL
NECESSARY WORK TO REMOVE THE ASBESTOS AND RESTORE THE SITE TO THE ‘PRE-CONTRACT’
CONDITION. Contractor shall assume all facilities built prior to 1979 have lead-based paint. Any paint removal
shall be in accordance with OSHA standard pertaining to lead (29 CFR 1915.1025).

Roofing General Conditions – July 11, 2019

GC-5

Back to Agenda

3.5

WARRANTY

3.5.1

The Contractor warrants to the Owner and the Design Consultant that all materials and equipment furnished
under this Contract will be new unless otherwise specified, and that all workmanship will be of first class quality,
free from faults and defects and in conformance with the Contract Documents and all other warranties and
guaranties specified therein. Where no standard is specified for such workmanship or materials, they shall be
the best of their respective kinds. All Work not conforming to these requirements, including substitutions not
properly approved and authorized, may be considered defective. If required by the Owner or the Design
Consultant, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and
equipment. This warranty is not limited by the provisions of Article 11.

3.5.2

The warranties set forth in this Paragraph 3.5 and elsewhere in the Contract Documents shall survive Final
Completion of the Work.

3.5.3

If, within one year after the Date of Substantial Completion of the Work or designated portion thereof or within
one year after acceptance by the Owner of designated equipment or within such longer period of time as may
be prescribed by law or by the terms of any applicable special warranty required by the Contract Documents,
any of the Work is found to be defective, not in accordance with the Contract Documents, or not in accordance
with the guarantees and warranties specified in the Contract documents, the Contractor shall correct it within
five (5) working days or such other period as mutually agreed, after receipt of a written notice from the Owner
to do so unless the Owner has previously given the Contractor a written acceptance of such condition. The
Owner shall give such notice with reasonable promptness after discovery of the condition. For items, which
remain incomplete or uncorrected on the date of Substantial Completion, the one-year warranty shall begin on
the date of Final Completion of the Work. If the Contract Documents include painting work, the one year
warranty period in this section shall be extended to two years.

3.5.4

If at any time deficiencies in the Work are discovered which are found to have resulted from fraud or
misrepresentation, or an intent or attempt to or conspiracy to defraud the Owner by the Contractor, any
Subcontractor or Supplier, the Contractor will be liable for replacement or correction of such Work and any
damages which Owner has incurred related thereto, regardless of the time limit of any guarantee or warranty.

3.5.5

The Contractor shall bear the cost of making good all work of the Owner, separate contractors or others,
destroyed or damaged by such correction or removal required under this Article 3, Article 11 or elsewhere in
the Contract Documents.

3.6

TAXES

3.6.1

The Contractor shall pay all sales, consumer, use and other similar taxes for the Work or portions thereof
provided by the Contractor which are legally enacted at the time bids are received, whether or not yet effective.

3.6.2

The Contractor shall provide a completed Contractor’s Sales Tax Report (attached hereto as Appendix A) with
each application for payment for all items provided by the Contractor or any Sub-Contractors and incorporated
into this project. The Contractor shall account for at least 2% of the total contract amount in sales tax or provide
justification satisfactory to the Owner that the actual sales tax paid is less than 2%. In the event the Contractor
does not provide adequate justification to support the shortfall, the Contractor shall pay the Owner the difference
between the amount accounted for and the 2% minimum. Such compensation shall not be deemed a penalty,
but reimbursement of funds the Owner would otherwise be entitled to recover from the State.

3.6.3

Sales and Use Tax. Contractor shall be responsible for complying with any applicable sales and use tax
obligations imposed by Chapter 105, Article 5 of the North Carolina General Statutes. Where Contractor has
been contracted with to oversee “new construction” or “reconstruction” as defined in G.S. 105-164.4H,
Contractor shall be responsible for issuing and maintaining an Affidavit of Capital Improvement.

3.7

PERMITS, FEES AND NOTICES

3.7.1

The Contractor shall secure and pay for the building permit and for all other permits and governmental fees
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necessary for the proper execution and completion of the Work. Costs for service and final service connections
by public utilities will be reimbursed to the Contractor by the Owner. The Owner shall not be responsible for
the cost of any temporary utilities.
3.7.2

Each Contractor will pay for his own license and reinspection fees for his part of the work necessary for the
proper execution and completion of the work.

3.7.3

The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful orders
of any public authority bearing on the performance of the Work.

3.8

PROGRESS SCHEDULE

3.8.1

The Contractor shall prepare and submit to the Owner for the Owner's review and approval an estimated
progress schedule for the Work. This schedule shall be in accordance with any general requirements included
in the specifications for this project.

3.9

RESPONSIBILITY FOR COMPLETION

3.9.1

The Contractor shall furnish such manpower, materials, facilities and equipment and shall work such hours,
including night shifts, overtime operations and Sundays and holidays, as may be necessary to ensure the
performance of the Work within the Milestone and Completion dates specified in the Owner-Contractor
Agreement.

3.9.2

If the actions taken by the Contractor are not satisfactory, the Design Consultant or Owner may direct the
Contractor to take any and all actions necessary to ensure completion within the required Milestone and
Completion dates, without additional cost to the Owner. In such event, the Contractor shall continue to assume
responsibility for his performance and for completion within the required dates.

3.10

DOCUMENTS AND SAMPLES AT THE SITE

3.10.1

The Contractor shall maintain at the site for the Owner one record copy of all Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples. These shall be delivered
to the Owner upon completion of the Work.

3.11

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.11.1

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the Work or in the work of the Owner or any separate contractor, all Shop Drawings, Product
Data, Manuals and Samples required by the Contract Documents.

3.11.2

Do not order materials until receipt of written approval. Furnish materials equal in every respect to approved
samples.

3.11.3

By approving and submitting Shop Drawings, Product Data, Manuals and Samples, the Contractor represents
that he has determined and verified all materials, field measurements, and field construction criteria related
thereto, and that he has checked and coordinated the information contained within such submittals with the
requirements of the Work and of the Contract Documents. The Contractor shall adhere to any supplementary
processing and scheduling instructions pertaining to Shop Drawings, which may be issued by the Design
Consultant.

3.11.4

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documents by the Design Consultant's review of Shop Drawings, Product Data, Samples or Manuals under
unless the Contractor has specifically informed the Design Consultant in writing of such deviation at the time of
submission and the Design Consultant has given written approval to the specific deviation. The Contractor
shall not be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data, Samples,
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or Manuals by the Design Consultant's review thereof.
3.11.5

The Contractor shall make corrections required by the Design Consultant and shall resubmit the required
number of corrected copies of Shop Drawings or new Product Data or Samples. The Contractor shall direct
specific attention, in writing or on resubmitted Shop Drawings, Product Data or Samples, to revisions other than
those requested by the Design Consultant on previous submittals. Resubmittals necessitated by required
corrections due to Contractor's errors or omissions shall not be cause for extension of Contract Time, and any
costs associated with the processing of these resubmittals shall be paid by the Contractor.

3.11.6

No portion of the Work requiring submission of Shop Drawings, Product Data, Samples or Manuals shall be
commenced until the submittal has been approved by the Design Consultant. All such portions of the Work
shall be in accordance with approved submittals.

3.12

EQUAL PRODUCTS AND SUBSTITUTIONS

3.12.1

All materials, supplies and articles furnished under this Contract shall, whenever specified and otherwise
practicable, be the standard products of recognized, reputable manufacturers. Unless otherwise specifically
provided in the Contract Documents, the naming of a certain brand, make, manufacturer or article, device,
product, material, fixture or type of construction shall convey the general style, type, character and standard of
quality of the article desired and shall not be construed as limiting competition. The Contractor, in such cases,
may with Owner approval, use any brand, make, manufacturer, article, device, product, material, fixture, form
or type of construction which in the judgment of the Design Consultant is equal to that specified. An item may
be considered equal to the item so named or described if, in the opinion of the Owner and Design Consultant
(1) it is at least equal in quality, durability, appearance, strength, and design; (2) it will perform at least equally
the specific function imposed by the general design for the work being contracted for or the material being
purchased; and (3) it conforms substantially, even with deviations, to the detailed requirements for the item in
the specifications. Approval by the Owner and Design Consultant will be granted based upon considerations
of quality, workmanship, economy of operation, suitability for the purpose intended, and acceptability for use
on the Project.

3.12.2

Contractor must provide evidence that proposed substitution does not require revisions to the Contract
Documents, that is consistent with Contract Documents, and will produce the indicated results, and is
comparable with other portions of the Work. Contractor must provide a detailed comparison of significant
qualities or proposed substitution with those of the Work Specified, including but not limited to the following
significant qualities: performance, weight, size, durability, visual effect, sustainable design features, warranties,
and any specific features and requirements indicated in Contract Documents. An annotated copy of applicable
Specification Section and point-by-point comparison between specified product and the proposed substitution
describing each point of compliance, non-compliance, and variance between the specified and proposed
product shall be provided.

3.13

USE OF SITE

3.13.1

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits, easements,
right-of- way agreements and the Contract Documents. The Contractor shall not unreasonably encumber the
site, in the opinion of the Owner, with any materials, equipment or trailers nor shall he block the entrances or
otherwise prevent reasonable access to the site, other working and parking areas, completed portions of the
Work and/or properties, storage areas, areas of other facilities that are adjacent to the worksite. If the
Contractor fails or refuses to move said material, equipment or trailers within 24 hours of notification by the
Owner, to so do, the Owner shall have the right, without further notice, to remove, at the Contractor's expense,
any material, equipment and/or trailers which the Owner deems are in violation of this paragraph.

3.14

CUTTING AND PATCHING OF WORK

3.14.1

The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or any separate
contractors by cutting, patching or otherwise altering any work, or by excavation.
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3.14.2

Existing structures and facilities including but not limited to building, utilities, topography, streets, curbs, walks,
etc., that are damaged or removed due to required excavations or other construction work, shall be patched,
repaired or replaced by the Contractor to satisfaction of the Design Consultant and the Owner of such structures
and facilities and authorities having jurisdiction.

3.15

CLEANING UP

3.15.1

The Contractor at all times shall keep the premises free from accumulation of waste materials or rubbish caused
by his operations. If the Contractor fails to clean up during or at the completion of the Work, the Owner may
do so and the cost thereof shall be charged to the Contractor.

3.16

INDEMNIFICATION

3.16.1

To the fullest extent permitted by law, the Contractor shall, at his sole cost and expense, indemnify, defend,
and hold harmless the Owner and the Design Consultant and their agents, representatives, and employees
from and against all claims, actions, judgments, costs, liabilities, penalties, damages, losses and expenses,
including but not limited to attorneys' fees, arising out of or caused by any negligent act, error or omission of
the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for whose
acts any of them may be liable. The above obligation shall not be construed to negate, abridge, or otherwise
reduce any other right or obligation of indemnity, which would otherwise exist as to any party or person,
described in this Paragraph 3.16. The parties agree that this indemnification clause is an “evidence of
indebtedness” for purpose of N.C. Gen. Stat. § 6-21.2. The parties also specifically acknowledge that the
Owner is a public body and it is the intent of the parties that the Owner not incur any expenses when the
Contractor is solely responsible for the claims.

3.16.2

In any and all claims against the Owner or the Design Consultant or any of their agents, representatives, or
employees by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable, the indemnification obligation under this
Paragraph 3.16 shall not be limited in any way by Contractor’s insurance coverage required herein.

3.16.3

No provision of this Paragraph 3.16 shall give rise to any duties on the part of the Design Consultant or the
Owner, or any of their agents, representatives, or employees.

3.18

CONDITIONS AFFECTING THE WORK

3.18.1

The Contractor shall be responsible for taking all steps necessary to ascertain the nature and location of the
Work and the general and local conditions, which can affect the Work or the cost thereof. The Owner assumes
no responsibility for any understanding or representation about conditions affecting the Work made by any of
his officers, employees, representatives, or agents prior to the execution of the Contract, unless such
understandings or representations are expressly stated in the Contract Documents.

3.19

MISCELLANEOUS.

3.19.1

The Contractor shall provide documentation acceptable to the Owner showing the amount of MBE participation
(including a complete list of all subcontractors and their final subcontract amounts) and sales tax paid by the
Contractor and its subcontractors for materials purchased for Projects completed under this contract.

3.20

APPLICABLE LAWS.

3.20.1

This Contract and the relationship of the parties shall be governed by the laws of the state of North Carolina.

3.20.2

Contractor shall comply with all applicable laws and regulations in providing services under this
Contract. Contractor shall not employ any individuals to provide services to the Owner who are not authorized
by federal law to work in the United States. The Contractor represents that it is aware of and in compliance
with the Immigration Reform and Control Act and North Carolina law (Article 2 of Chapter 64 of the North
Carolina General Statutes) requiring use of the E-Verify system. The Contractor further warrants that it will use
the E-Verify system to verify employment eligibility of all its employees throughout the term of this Contract, and
that it will remain in compliance with all I-9 requirements throughout the term of this Contract. The Contractor
shall also ensure that any subcontractors use the E-Verify system at all times while providing subcontracted
services in connection with this Contract. Contractor is responsible for providing affordable health care coverage
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to all of its full-time employees providing services to the school system. The definitions of “affordable coverage”
and “full-time employee” are governed by the Affordable Care Act and accompanying IRS and Treasury
Department regulations.
3.20.3

The Contractor also acknowledges that G.S. § 14-208.18 prohibits anyone required to register as a sex offender
under Article 27A of Chapter 14 of the General Statutes from knowingly being on the premises of any school.
The Contractor shall conduct or arrange to have conducted, at its own expense, sexual offender registry checks
on each of its employees, agents, ownership personnel, or contractors (“contractual personnel”) who will
engage in any service on or delivery of goods to school system property or at a school-system sponsored event,
except checks shall not be required for individuals who are solely delivering or picking up equipment, materials,
or supplies at: (1) the administrative office or loading dock of a school; (2) non-school sites; (3) schools closed
for renovation; or (4) school construction sites. The checks shall include at a minimum checks of the State Sex
Offender and Public Protection Registration Program, the State Sexually Violent Predator Registration Program,
and the National Sex Offender Registry (“the Registries”). For the Contractor’s convenience only, all of the
required registry checks may be completed at no cost by accessing the United States Department of Justice
Sex Offender Public Website at http://www.nsopw.gov/. The Contractor shall provide certification on the Sexual
Offender Registry Check Certification Form that the registry checks were conducted on each of its contractual
personnel providing services or delivering goods under this Agreement prior to the commencement of such
services or the delivery of such goods. The Contractor shall conduct a current initial check of the registries (a
check done more than 30 days prior to the date of this Agreement shall not satisfy this contractual obligation).
In addition, the Contractor agrees to conduct the registry checks and provide a supplemental certification form
before any additional contractual personnel are used to deliver goods or provide services pursuant to this
Agreement. The Contractor further agrees to conduct annual registry checks of all contractual personnel and
provide annual certifications at each anniversary date of this Agreement. The Contractor shall not assign any
individual to deliver goods or provide services pursuant to this Agreement if said individual appears on any of
the listed registries. The Contractor agrees that it will maintain all records and documents necessary to
demonstrate that it has conducted a thorough check of the registries as to each contractual personnel, and
agrees to provide such records and documents to the Owner upon request. The Contractor specifically
acknowledges that the Owner retains the right to audit these records to ensure compliance with this section at
any time in the Owner’s sole discretion. Failure to comply with the terms of this provision shall be deemed a
material breach of the Agreement. In addition, the Owner may conduct additional criminal records checks at
the Owner’s expense. If the Owner exercises this right to conduct additional criminal records checks, the
Contractor agrees to provide within seven (7) days of request the full name, date of birth, state of residency for
the past ten years, and any additional information requested by the Owner for all contractual personnel who
may deliver goods or perform services under this Agreement. The Contractor further agrees that it has an
ongoing obligation to provide the Owner with the name of any new contractual personnel who may deliver goods
or provide services under the Agreement. The Owner reserves the right to prohibit any contractual personnel
of the Contractor from delivering goods or providing services under this Agreement if the Owner determines, in
its sole discretion, that such contractual personnel may pose a threat to the safety or well-being of students,
school personnel or others.

3.20.4

Anti-Nepotism. Contractor warrants that, to the best of its knowledge and in the exercise of due diligence, none
of its corporate officers, directors, or trustees and none of its employees who will directly provide services under
this Agreement are immediate family members of any member of the Board of Education or of any principal or
central office staff administrator employed by the Board. For purposes of this provision, “immediate family”
means spouse, parent, child, brother, sister, grandparent, or grandchild, and includes step, half, and in-law
relationships. Should Contractor become aware of any family relationship covered by this provision or should
such a family relationship arise at any time during the term of this Agreement, Contractor shall immediately
disclose the family relationship in writing to the Superintendent of the Schools. Unless formally waived by the
Board, the existence of a family relationship covered by this Agreement is grounds for immediate termination
by Owner without further financial liability to Contractor.

3.20.5

Restricted Companies Lists. Provider represents that as of the date of this Contract, Provider is not included
on the Final Divestment List created by the North Carolina State Treasurer pursuant to N.C. Gen. Stat. § 14786.58. Provider also represents that as of the date of this Contract, Provider is not included on the list of
restricted companies determined to be engaged in a boycott of Israel created by the North Carolina State
Treasurer pursuant to N.C. Gen. Stat. § 147-86.81.
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3.21

COMPLIANCE WITH BOARD POLICIES AND PROCEDURES
The Contractor agrees to comply with the all of the Owner’s policies at all times that the Contractor, its
subcontractors and employees are on the Owner’s property. The Contractor acknowledges that Board policies
are available for review at the Owner’s website and agrees to comply with the policies. The Contractor also
agrees to comply with the following provisions:

3.21.1

The Contractor, its Subcontractors and employees shall not possess or carry, whether openly or concealed, any
gun, rifle, pistol, or explosive on any property owned by the Owner. This includes firearms locked in containers,
vehicles or firearm racks within vehicles. The Contractor, its Subcontractors and employees shall not cause,
encourage or aid a minor, who is less than 18 years old to possess or carry, whether openly or concealed, any
weapons on any property owned by the Owner.

3.21.2

The Contractor, its Subcontractors and employees, are prohibited from profane, lewd, obscene or offensive
conduct or language, including engaging in sexual harassment.

3.21.3

The Contractor and its Subcontractors shall not manufacture, transmit, conspire to transmit, possess, use or be
under the influence of any alcoholic or other intoxicating beverage, narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana or anabolic steroids, or possess, use, transmit or conspire to transmit
drug paraphernalia on any property owned by the Owner.

3.21.4

The Contractor and its Subcontractors may not at any time use or display tobacco or nicotine-containing
products, including but not limited to electronic cigarettes (e-cigarettes), on school premises, both indoor and
outdoor. The prohibition of the display of tobacco or nicotine products shall not extend to a display that has a
legitimate instructional or pedagogical purpose. For purposes of this Contract, “tobacco product” is defined to
include cigarettes, cigars, blunts, bidis, pipes, chewing tobacco, snuff, and any other items containing or
reasonably resembling tobacco, tobacco products, or any facsimile thereof. “Tobacco use” includes smoking,
chewing, dipping, or any other use of tobacco products.

3.21.5

The Contractor, its Subcontractors and employees shall not solicit from or sell to students or staff within the
Owner’s facilities or campuses, and shall not give gifts of any value to school system employees.

3.21.6

Operators of all commercial vehicles on any property owned by the Owner shall be subject to post-accident,
random, reasonable suspicion and follow-up testing for drugs and alcohol.

3.21.7

The Contractor, its Subcontractors and employees are prohibited from using access to the site pursuant to this
Agreement as a means to date, court, or enter into a romantic or sexual relationship with any student enrolled
in the School System. The Contractor agrees to indemnify the Owner for claims against the Owner resulting
from relationships which have occurred or may occur between a student and an employee of the Contractor or
Subcontractor.
END OF ARTICLE 3
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ARTICLE 4
SUBCONTRACTORS
4.1

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

4.1.1

The Contractor, in compliance with the requirements of the Contract Documents, shall furnish in writing to the
Owner the names of the persons or entities (including those who are to furnish materials or equipment
fabricated to a special design) proposed for each of the principal portions of the Work. The Owner will promptly
reply to the Contractor in writing stating whether or not the Owner, after due investigation, has reasonable
objection to any such proposed person or entity.

4.1.2.

The Contractor shall identify in the list of names of the Subcontractors proposed, those Subcontractors that are
Minority Business Enterprises and the date each is planned to begin work on the project. If during the duration
of the project, the Contractor effects a substitution for any Subcontractor, or if additional subcontract
opportunities become available, the Contractor shall make a good faith effort to utilize Minority Business
Enterprises. At the completion of the project, the Contractor shall provide documentation acceptable to the
Owner showing the amount of MBE participation (including a complete list of all subcontractors and their final
subcontract amounts).
END OF ARTICLE 4
ARTICLE 5
WORK BY OWNER OR BY SEPARATE CONTRACTORS

5.1

OWNER'S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

5.1.1

The Owner reserves the right to perform work related to the Project with his own forces, and to award separate
contracts in connection with other portions of the Project or other work on the site under these or similar
Conditions of the Contract.

5.2

MUTUAL RESPONSIBILITY

5.2.1

Should the Contractor cause damage to the work or property of the Owner or of any separate contractor on the
Project, or to other work on the Site, or delay or interfere with the Owner's work on ongoing operations or
facilities or adjacent facilities or said separate contractor's work, the Contractor shall be liable for the same;
and, in the case of another contractor, the Contractor shall attempt to settle said claim with such other contractor
prior to such other contractor's institution of litigation or other proceedings against the Contractor.

5.2.2

Should a separate contractor cause damage to the Work or to the property of the Contractor or cause delay or
interference with the Contractor's performance of the Work, the Contractor shall present directly to said
separate contractor any claims it may have as a result of such damage, delay or interference (with an
information copy to the Owner) and shall attempt to settle its claim against said separate contractor prior to the
institution of litigation or other proceedings against said separate contractor.

5.2.3.

In no event shall the Contractor seek to recover from the Owner or the Design Consultant, and the Contractor
hereby waives any claims against the Owner and Design Consultant relating to any costs, expenses (including,
but not limited to, attorney's fees) or damages or other losses incurred by the Contractor as a result of any
damage to the Work or property of the Contractor or any delay or interference caused by any separate
contractor.

5.3

COORDINATION OF THE WORK

5.3.1

By entering into this contract, Contractor acknowledges that there may be other contractors on the site whose
work will be coordinated with that of his own. Contractor expressly warrants and guarantees that he will
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cooperate with other contractors and will do nothing to delay, hinder or interfere with the work of other separate
contractors, the Owner or Design Consultant. Contractor also expressly agrees that, in the event his work is
hindered, delayed, interfered with or otherwise affected by a separate contractor, his sole remedy will be a
direct action against the separate contractor as described in this Article 5. Contractor will have no remedy, and
hereby expressly waives any remedy, against the Owner and/or the Design Consultant on account of delay,
hindrance, interference or other event caused by a separate contractor.

END OF ARTICLE 5
ARTICLE 6
MISCELLANEOUS PROVISIONS
6.1

GOVERNING LAW

6.1.1

This contract shall be governed by the law of the State of North Carolina. The Contractor and Owner agree
that the county where the Project is located shall be the proper venue for any litigation arising out of this
Agreement.

6.1.2

Each and every provision of law and clause required by law to be inserted in this Contract shall be deemed to
be inserted herein and the Contract shall be read and enforced as though it were included herein. If through
mistake or otherwise, any such provision is not inserted or is not correctly or fully inserted, then upon the
application of either party, the Contract shall forthwith be physically amended to make such insertion.

6.2

CLAIMS AND DAMAGES

6.2.1

Should the Contractor or any of its Subcontractors suffer injury or damage to person or property because of
any act or omission of the Owner or Design Consultant, or of any of their employees, agents or others for whose
acts either is legally liable, the claim on behalf of the Contractor or its subcontractors shall be made in writing
to the Owner within 10 days after the first observance of such injury or damage; otherwise, the Contractor shall
have waived any and all rights he may have against the Owner or the Design Consultant, or their employees,
representatives and agents. The Contractor shall indemnify, defend and hold the Owner harmless from any
claim by a Subcontractor that is waived because it is not filed in strict conformance with this paragraph or any
other provision of this Agreement regarding claims.

6.4

RIGHTS AND REMEDIES

6.4.1

The duties and obligations of the Contractor imposed by the Contract Documents and the rights and remedies
of the Owner available thereunder shall be in addition to and not a limitation of any duties, obligations, rights
and remedies otherwise imposed or available by law.

6.4.2

Except as may be specifically agreed in writing, the failure of the Owner or the Design Consultant to insist in
any one or more instances upon the strict performance of any one or more of the provisions of this Contract,
or to exercise any right herein contained or provided by law, shall not be construed as a waiver or
relinquishment of the performance of such provisions or right(s) or of the right to subsequently demand such
strict performance or exercise such right(s), and the rights shall continue unchanged and remain in full force
and effect.

6.4.3

The Contractor agrees that he can be adequately compensated by money damages for any breach of this
Contract which may be committed by the Owner and hereby agrees that no default, act, or omission of the
Owner or the Design Consultant, except for failure to make progress payments as required by the Contract
Documents, shall constitute a material breach of the Contract entitling the Contractor to cancel or rescind the
provisions of this Contract or (unless the Owner shall so consent or direct in writing) to suspend or abandon
performance of all or any part of the Work. The Contractor hereby waives any and all rights and remedies to
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which he might otherwise be or become entitled, save only his right to money damages.
6.4.4

Contractor and Owner acknowledge that the Contract Documents shall not be construed against Owner due to
the fact that they may have been drafted by Owner. For purposes of construing the Contract Documents, both
Contractor and Owner shall be considered to have jointly drafted the Contract Documents.

6.4.5

In the event that Owner incurs attorney’s fees or litigation expenses in connection with enforcing or protecting
its rights under the Contract Documents or defending any claim or lawsuit brought against it arising out of the
Work or the Contract Documents, Contractor shall reimburse Owner for such reasonable attorney's fees and
expenses.

6.5

TESTS

6.5.1

If the Contract Documents, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the Work to be inspected, tested, or approved, the Contractor shall give the
Owner timely notice of its readiness so the Design Consultant and the Owner may observe such inspection,
testing or approval. The Contractor shall bear all costs of such inspections, tests or approvals conducted by
public authorities. Unless otherwise provided, the Owner shall bear all costs of other inspections, tests or
approvals.

6.5.2

Unless otherwise stipulated in other Contract Documents, the Contractor shall pay for all utilities required for
testing of installed equipment of all of his work and work of each Subcontractor. Boiler fuel other than gas shall
be provided by Subcontractor furnishing boilers. Labor and supervision required for making such tests shall
be provided at no additional cost to the Owner.

6.5.3

If the Design Consultant or the Owner determines that any Work requires special inspection, testing, or approval
which Subparagraph 6.51 does not include, the Owner will instruct the Contractor to order such special
inspection, testing or approval, and the Contractor shall give notice as provided in Subparagraph 6.51. If such
special inspection or testing reveals a failure of the Work to comply (1) with the requirements of the Contract
Documents, or (2) with respect to the performance of the Work, with laws, ordinances, rules, regulations, or
orders of any public authority having jurisdiction, the Contractor shall bear all costs thereof, including
compensation for the Design Consultant's and Owner's additional construction management expenses made
necessary by such failure.

6.6

UNENFORCEABILITY OF ANY PROVISION

6.6.1

If any provision of this Contract is held as a matter of law to be unenforceable or unconscionable, the remainder
of the Contract shall be enforceable without such provision.

6.7

ATTORNEYS' FEES AND OTHER EXPENSES

6.7.1

The Contractor hereby agrees that he will not submit, assert, litigate or otherwise pursue any frivolous or
unsubstantiated claims or claims he has specifically waived under the terms of the Contract Documents. In the
event that the Contractor's or its Subcontractor’s claims, or any separate item of a claim, is without substantial
justification, the Contractor shall reimburse the Owner or Design Consultant for all costs and expenses
associated with defending such claim or separate item, including but not limited to, attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, or services and any other consultant costs.

6.7.2

If the Contractor breaches any obligation under the Contract Documents, the Contractor shall reimburse the
Owner and Design Consultant for all costs and expenses incurred by the Owner relating to such breach,
including but not limited to attorneys' fees, audit costs, accountants' fees, expert witness' fees, additional Design
Consultant expenses, additional construction management expenses, and any other consultant costs.

6.7.3

If the Owner or Design Consultant prevails in a claim brought against the Contractor, including but not limited
to, claims for fraud or misrepresentation, overpayment, defective work, delay damages, and recovery of
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termination expenses, the Contractor shall reimburse the Owner and Design Consultant for all costs and
expenses incurred by them relating to such claim, including but not limited to attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, and any other consultant costs.
END OF ARTICLE 6
ARTICLE 7
TIME
7.1

DEFINITIONS

7.1.1

Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantial and Final Completion of the Work, as defined in Subparagraph 7.1.3 and 7.1.4, including any
allowances and alternates. The Contractor shall complete his Work within Contract Time, unless the Contract
Time is modified.

7.1.2

The date of commencement of the Work is the date established in a notice to proceed. If there is no notice to
proceed, it shall be the date of the Owner-Contractor Agreement or such other date as may be established
therein. The Contractor shall not commence Work or store materials or equipment on site until written Notice
to Proceed is issued or until the Contractor otherwise receives the Owner's written consent.

7.1.3

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and the Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so the Owner can fully occupy and utilize the Work or designated portion thereof
for the use for which it is intended, with all of the Project's parts and systems operable as required by the
Contract Documents. Only incidental corrective work and any final cleaning beyond that needed for the Owner's
full use may remain for final completion. The issuance of a temporary or final certificate of occupancy shall not,
in itself, constitute Substantial Completion. Educational operational systems such as voice, data, security
cameras, security card readers, security motion detection systems and building automation systems including
functional graphics at the site are required for Substantial Completion.

7.1.4

The date of Final Completion of the work is the date certified by the Design Consultant and the Owner when
the Work is totally complete, to include punch list work, in accordance with the Contract Documents and the
Owner may fully occupy and utilize the work for the use for which it is intended. The issuance of a temporary
or final certificate of occupancy shall not, in itself, constitute Final Completion.

7.2

DELAYS AND EXTENSIONS OF TIME

7.2.1

The time during which the Contractor or any of its subcontractors delayed in the performance of the Work by
the acts or omissions of the Owner, Design Consultant or their employees or agents, acts of God, unusually
severe and abnormal climatic conditions, fires, floods, epidemics, quarantine restrictions, strikes, riots, civil
commotions or freight embargoes, or other conditions beyond the Contractor's or its subcontractors’ control
and which the Contractor or its subcontractors could not reasonably have foreseen and provided against, shall
be added to the time for completion of the Work (i.e., the Contract Time) stated in the Agreement; provided,
however, that no claim by the Contractor for an extension of time for delays will be considered unless made in
strict compliance with the requirements of this Article and other provisions of the Contract Documents.

7.2.1.1

For excessive inclement weather, the Contract time will not be extended due to reasonably anticipated inclement

weather or for delays in the aftermath of inclement weather, reasonably anticipated or excessive. The time for
performance of this Contract, as stated in the Contract Documents, includes an allowance for calendar days
which may not be available for construction out-of-doors; for the purposes of this Contract, the Contractor
agrees that the number of calendar days per month based on a five-year average shall be considered reasonably
anticipated inclement weather and planned for in the construction schedule per the Contract. Unless the
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Contractor can substantiate to the satisfaction of the Owner that there was greater than the reasonably
anticipated inclement weather considering the time from the notice-to-proceed until the date established for
substantial completion using data from the national weather service station noted in the Supplemental General
Conditions or a weather station acceptable to the Owner and that such alleged greater than reasonably
anticipated inclement weather actually delayed the Work or portions thereof which had an effect upon the
Contract time, the Contractor shall not be entitled to an extension of time.
Also the Contractor agrees that the calculation of the number of excessive inclement weather days shall be the
number of days in excess of the five-year average for each month, in which precipitation exceeded one tenth
(.10) inch, or in which the highest temperature was 32 degrees F or less as recorded at the approved weather
station. Rain days from hurricanes and tropical storms not causing damage in the county where the Project is
located shall be deemed inclement weather days.
If the total accumulated number of calendar days lost to excessive inclement weather, from the notice-toproceed until the date established for substantial completion, exceeds the total accumulated number to be
reasonably anticipated for the same period from the table above, time for completion will be extended by the
number of calendar days needed to include the excess number of calendar days lost. No extension of time will
be made for days due to excessive inclement weather occurring after the date established for substantial
completion. No change in Contract sum will be authorized because of adjustment of Contract time due to
excessive inclement weather.
7.2.2

Should a time extension be granted for Substantial Completion the date for Final Completion shall be
appropriately adjusted unless specifically stated otherwise.

7.2.3

Neither the Owner nor the Design Consultant shall be obligated or liable to the Contractor or its Subcontractors
for, and the Contractor hereby expressly waives any claims against the Owner and the Design Consultant on
account of any indirect or direct damages, costs or expenses of any nature which the Contractor, its
Subcontractors, or Sub-subcontractors or any other person may incur as a result of any delays, interferences,
changes in sequence or the like, which are reasonable, foreseeable, contemplated, or avoidable by Contractor,
and it is understood and agreed that the Contractor’s sole and exclusive remedy in any such events shall be
an extension of the Contract Time in accordance with the Contract Documents, unless the delays, interferences,
changes in sequence or the like arise solely from or out of any act or omission of the Owner or the Design
Consultant, or their agents, employees, consultants or independent. The Contractor shall not be entitled to any
damages pursuant to this section if there are any concurrent delays for which the Owner and/or the Design
Consultant are not solely responsible.

7.2.4

Subject to other provisions of the Contract, the Contractor may be entitled to an extension of the Contract Time
(but no increase in the Contract Sum) for delays arising from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor, his Subcontractors or suppliers, unless caused solely by the
Owner or Design Consultant

7.2.5

The Contractor and its subcontractors shall not be entitled to and hereby expressly waives any extension of time
resulting from any condition or cause unless said claim for extensions of time is made in writing to the Owner
within ten (10) days of the first instance of delay.
END OF ARTICLE 7
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ARTICLE 8
PAYMENTS AND COMPLETION
8.1

SCHEDULE OF VALUES

8.1.1

Before the first Application for Payment, the Contractor shall submit to the Owner a schedule of values allocated
to the various portions of the Work.

8.2

APPLICATIONS FOR PAYMENT

8.2.1

Prior to the date for each progress payment established in the Owner-Contractor Agreement, the Contractor,
shall submit to the Owner an itemized Application for Payment including a completed Contractor’s Sales Tax
Report (attached hereto as Appendix A) for all items provided by the Contractor or any Subcontractors included
in the application. The Contractor shall also certify that he has paid all due and payable amounts for which
previous certificates for payment were issued and payments received from the Owner and that the work for
which payment is requested has been completed.

8.2.2

The Owner will retain funds from each progress payment to the maximum extent allowed by N.C. General
Statute 143-134.1 until the Work is finally completed and accepted, whether or not the Owner has occupied
any or all of the Project before such time. If a reduction in retainage has been made or the Owner stops
withholding retainage for any reason, the Owner may increase or commence the retainage as authorized by
N.C. Gen. Stat. 143-134.1.

8.2.3

Owner will be under no obligation to make payment to the Contractor on account of materials or equipment not
incorporated in the Work. Materials once paid for by the Owner become the property of the Owner and may
not be removed from the work site without the Owner's written permission.

8.2.4

The Contractor warrants that title to all Work, materials and equipment covered by an Application for Payment
will pass to the Owner either by incorporation in the construction or upon the receipt of payment by the
Contractor, whichever occurs first, free and clear of all liens, claims, security interests or encumbrances,
hereinafter referred to in this Article 8 as "liens”.

8.2.5

All invoices shall show the following:
.1 Total amount of contract
.2 Amount of change orders
.3 Total value of completed work
.4 Amount retained by Owner
.5 Amount due Contractor

8.3

CERTIFICATES FOR PAYMENT

8.3.1

By signing a Certificate for Payment, the Design Consultant shall not thereby be deemed to represent that it
has made exhaustive or continuous on-site inspections to check the quality or quantity of the Work or that it
has reviewed the construction means, methods, techniques, sequences, or procedures, or that it has made any
examination to ascertain how or for what purpose the Contractor has used the moneys previously paid on
account of the Contract Sum.

8.4

PROGRESS PAYMENTS

8.4.1

The Contractor shall promptly pay each Subcontractor (including suppliers, laborers, and material-men)
performing labor or furnishing material for the Work, upon receipt of payment from the Owner.

8.4.2

No Certificate for a progress payment, nor any progress payment, nor any partial or entire use or occupancy of
the Project by the Owner, shall constitute an acceptance of any Work not in accordance with the Contract
Documents.
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8.4.3

The Contractor shall not submit more than one pay application during any 30-day period.

8.5

PAYMENTS WITHHELD

8.5.1

The Design Consultant may decline to certify payment and may withhold their Certificate in whole or in part, to
the extent the Design Consultant deems necessary to reasonably protect the Owner from loss associated with
unsatisfactory job progress, defective construction, disputed work, claims or any other similar issue. If the
Design Consultant is unable to make representations to the Owner and to certify payment in the amount of the
Application, it will notify the Contractor as provided herein. The Design Consultant may also decline to certify
payment because of subsequently discovered evidence or subsequent observations that may nullify the whole
or any part of any Certificate for Payment previously issued to such extent as may be necessary in its opinion
to protect the Owner from loss.

8.6

FAILURE OF PAYMENT

8.6.1

Payments due and unpaid under the Contract Documents shall not bear interest.

8.7

SUBSTANTIAL COMPLETION

8.7.1

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so Owner can fully occupy and utilize the Work for the use for which it is intended,
with all of the Project’s parts and systems operable as required by the Contract Documents. Only incidental
corrective work and any final cleaning beyond that needed for Owner’s full use may remain for Final Completion.
The Contractor shall be solely responsible for the cost to repair or replace any work damaged or destroyed prior
to the Date of Substantial Completion.

8.7.2

When the Design Consultant and the Owner on the basis of an inspection jointly determine that the Work or
designated portion thereof is substantially complete, they will then prepare a Certificate of Substantial
Completion which shall establish the Date of Substantial Completion, shall state the responsibilities of the
Owner and the Contractor for security, maintenance, heat, utilities, damage to the Work, and insurance, and
shall fix the time within which the Contractor shall complete the items listed therein. Warranties required by the
Contract Documents shall commence on the Date of Substantial Completion of the Work or designated portion
thereof unless otherwise provided in the Certificate of Substantial Completion. The Contractor shall provide
operation & maintenance manuals, and operation training to the Owner as required by the Contract Documents
prior to Substantial Completion. The Owner’s occupancy of incomplete work shall not alter the Contractor’s
responsibilities pursuant to this section.

8.7.3

The acceptance of Substantial Completion payment shall constitute a waiver of all claims by the Contractor and
its Subcontractors except those previously made in writing and identified by the Contractor as unsettled at the
time the Contractor submits the Application for Payment for Substantial Completion, and except for the
retainage sums due at final acceptance. The Contractor shall indemnify and hold the Owner harmless against
any claims by its Subcontractors that are waived because they were not made in writing and identified by the
Contractor as unsettled when the Contractor submitted the Application for Payment for Substantial Completion.

8.7.4

The issuance of the Certificate of Substantial Completion does not indicate final acceptance of the project by
the Owner, and the Contractor is not relieved of any responsibility for the project except as specifically stated
in the Certificate of Substantial Completion.

8.7.5

There will be two inspections by the Design Consultant at Substantial Completion:
.1
.2

To generate a list of items to be completed or corrected before Owner takes possession of the
Work.
To check that the list of items has been completed before issuing Final Payment.
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Any additional inspections by the Design Consultant requested by Contractor to complete the Punch List shall
result in money being withheld from the Final Payment to cover the cost of these additional inspections
8.8

FINAL COMPLETION AND FINAL PAYMENT

8.8.1

When the Design Consultant and the Owner find the Work acceptable under the Contract Documents and the
Contract fully performed, they will approve a final Certificate of Payment stating that to the best of their
knowledge, information and belief, and on the basis of their observations and inspections, the Work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor, and noted in said final Certificate, is due and payable, except for an amount
mutually agreed upon for any work remaining incomplete or uncorrected for which the Owner is entitled a credit
under the Contract Documents. If the Design Consultant and the Owner find the Work to be incomplete or
unacceptable, the costs of reinspections shall be paid by the Contractor.

8.8.2

Final Payment shall not become due until the Contractor provides to the Design Consultant and Owner: three
(3) copies of any of the following required:
.1
.2
.3
.4
.5
.6
.7
.8
.9
.10
.11
.12
.13

8.8.3

8.8.4

Final Change Order
Final Application for Payment
Consent of Surety to Final Payment - AIA G707(if applicable)
Contractor’s Affidavit of Release of Liens - AIA G706A
Contractor’s Affidavit of Payment of Debts and Claims - AIA G706;
Certificate of Occupancy (if applicable)
Contractor’s Warranty, notarized
Warranty Summary Sheet with Original Warranties (if not included in O & M Manuals)
Certification Letter from Contractor that no Asbestos-Containing Materials were used on the
project
Final List of Subcontractors (name, address, phone, fax nos.)
Record Drawings (As-Built) - 1 set
Operation and Maintenance Manuals - 3 sets
Other project close-out submittals, as required by the Contract Documents.

Neither the final payment nor the remaining retained percentage shall become due until the Work is free and
clear of any and all liens and the Contractor submits to the Owner:
.1

an affidavit that all payrolls, bills for materials and equipment, and other indebtedness connected with the
Work for which the Owner or his property might in any way be responsible, have been paid or otherwise
satisfied;

.2

if required by the Owner, other data establishing payment or satisfaction of all such obligations, such as
receipts, releases and waivers of liens arising out of the Contract, to the extent and in such form as may
be designated by the Owner; and

.3

As-built drawings, and other project closeout submittals, as required by the Owner.

The making of final payment shall constitute a waiver of all claims by the Owner against the Contractor except
those arising from:
.1

unsettled liens, and claims against the Owner or the Design Consultant, or their employees, agents, or
representatives,

.2

faulty, defective or non-conforming Work discovered or appearing after Substantial or Final Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any warranties contained in or required by the Contract Documents,
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.5

damages incurred by the Owner resulting from lawsuits brought against the Owner, the Design Consultant,
or their agents, employees or representatives because of failures or actions on the part of the Contractor,
his Subcontractors, Sub-subcontractors, or any of their employees, agents or representatives, or

.6

fraud or bad faith committed by the Contractor or any subcontractor or supplier during performance of work
but discovered by Owner after Final Payment.

8.8.5

The acceptance of final payment shall constitute a waiver of all claims by the Contractor except those previously
made in writing and identified by the Contractor as unsettled at the time of the final Application for Payment

8.9

LIQUIDATED DAMAGES

8.9.1

Should the Contractor fail to substantially complete the Work on or before the date stipulated for Substantial
Completion (or such later date as may result from extension of time granted by Owner), he shall pay the Owner,
as Substantial Completion liquidated damages the daily amount stated in the Supplementary Conditions for
each consecutive calendar day that terms of the contract remain unfulfilled beyond the date allowed by the
Contract, which sum is agreed upon as a reasonable and proper measure of damages which the Owner will
sustain per day by failure of the Contractor to complete work within time as stipulated; it being recognized by
the Owner and the Contractor that the injury to the Owner which could result from a failure of the Contractor to
complete on schedule is uncertain and cannot be computed exactly. In no way shall costs for liquidated
damages be construed as a penalty on the Contractor.

8.9.2

For each consecutive calendar day that the Work remains incomplete after the date established for Final
Completion, the Contractor shall pay or Owner will retain the daily amount stated in the Supplementary
Conditions as Final Completion Liquidated Damages from the compensation otherwise to be paid to the
Contractor. This amount is the minimum measure of damages the Owner will sustain due to the delay in the
completion of all remedial work, the delay in the correction of the deficient work, the disruption to the school
and the learning environment, the cost of contract management time and resources, administration time, and
the inability to use the facilities fully. This amount is in addition to the liquidated damages prescribed above for
Substantial Completion.

8.9.3

The amount of liquidated damages set forth above and in the corresponding Supplementary Conditions shall
be assessed cumulatively. The items of cost included in the assessment of liquidated damages are as defined
in the General Conditions. This provision for liquidated damages does not bar Owner's right to enforce other
rights and remedies against Contractor, including but not limited to, specific performance or injunctive relief.

8.10

OWNER'S RIGHT TO OCCUPY INCOMPLETE WORK

8.10.1

Should the Project, or any portion thereof, be incomplete for Substantial or Final Completion at the scheduled
date or dates, the Owner shall have the right to occupy any portion of the Project. In such an event, the
Contractor shall not be entitled to any extra compensation on account of said occupancy by the Owner or by
the Owner's normal full use of the Project, nor shall the Contractor interfere in any way with said normal full use
of the Project. Further, in such an event, the Contractor shall not be entitled to any extra compensation on
account of the Owner's occupancy and use of the Project, nor shall the Contractor be relieved of any
responsibilities of the Contract including the required times of completion. Such occupancy by the Owner shall
not, in itself, constitute Substantial or Final Completion.
END OF ARTICLE 8
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ARTICLE 9
INSURANCE AND BONDS
9.1.1

CONTRACTOR’S INSURANCE AND BONDS
The Contractor shall purchase and maintain in companies properly licensed by the Insurance Department
of the State of North Carolina and acceptable to the Owner such insurance as will protect him, the Owner,
and the Owner’s agents, representatives, and employees from claims which may arise out of or result from
the Contractor’s operations under the Contract, whether such operations be by himself or by any
Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable. Such insurance shall include:

9.1.1.1

9.1.1.2

Worker’s Compensation including Occupational Disease and Employer’s Liability Insurance
.1

Statutory - Amount and coverage as required by State of North Carolina Worker’s Compensation
laws

.2

Employer’s Liability
$1,000,000 Each Accident
$1,000,000 Policy Limit
$1,000,000 Each Employee

Commercial General Liability (Occurrence Form) - The Contractor shall provide during the life of this
Contract such Commercial General Liability (Occurrence Form) Insurance as shall protect Contractor and
any Subcontractor performing work under this Contract from claims for damages for Bodily Injury including
accidental death, as well as from claims for Property Damage which may arise from operations under this
Contract, whether such operations be by himself or by any Subcontractor or by anyone directly or indirectly
employed by either of them. This insurance shall be on the Standard Insurance Services Office, Inc. (ISO)
Commercial Liability Occurrence Form. The Contractor shall procure insurance coverage for direct
operations, sublet work, elevators, contractual liability and completed operations with limits not less than
those stated below:
A Combined Single Limit for Bodily Injury, Property Damage and Personal Injury of:
$2,000,000
$2,000,000
$1,000,000
$1,000,000

General Aggregate (except Products - Completed Operations) Limit
Products - Completed Operations Aggregate Limit
Personal and Advertising Injury Limit
Each Occurrence Limit

9.1.1.3

Property Damages, including Broad Form Property Damage and Explosion, Collapse, Underground
property damage coverages, and blasting, where necessary.

9.1.1.4

Completed Operations Liability: Continuous coverage in force for one year after completion of Work.

9.1.1.5

Commercial Automobile Insurance, including coverage for owned, non-owned and hired vehicles - with
limits not less than a Combined Single Limit for Bodily Injury and Property Damage of $1,000,000.

9.1.1.6

Umbrella Liability Insurance: Policy to ‘pay on behalf of the Insured’ with Limits of Liability: $1,000,000.

9.2

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the Work. These Certificates shall contain a provision that coverages afforded under the policies will not
be canceled until at least thirty (30) days prior written notice has been given to the Owner. Failure to
provide such notice shall not limit the liability of the Insurer, its agents or representatives.

9.3

All insurance policies required in this Article, except Worker’s Compensation and Commercial Automobile,
shall name the Owner as additional named insured for the insurance. The Owner shall be included in the
definition of “insured” in the Commercial Automobile Policy.
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9.4

Contractor shall not commence work under this Contract until he has obtained all the insurance and bonds
required under Article 5 of this Contract and until such insurance and bonds have been approved by the
Owner, nor shall Contractor allow any subcontractor to commence work on his subcontract until all similar
insurance required of the subcontractor has been so obtained and approved. Approval of the insurance
by Owner shall not relieve or decrease the liability of Contractor hereunder.

9.5

The Commercial General Liability and Workers Compensation Policies provided by Contractor shall have
endorsements waiving subrogation against Owner.

9.6

PROPERTY INSURANCE. Contractor shall provide the following property insurance:

9.6.1

Unless stated otherwise in the Supplemental Conditions, Contractor shall purchase and at all times
maintain such insurance as will protect Contractor, Owner, Subcontractors and Sub-subcontractors from
loss or damage to Work or property in the course of construction, including all machinery, materials and
supplies on the premises or in transit thereto and intended to become a part of the finished work until Final
Completion. This insurance shall be in the form of ‘Builder’s Risk Covered Cause of Loss Form’ to include,
but not limited to, theft, collapse, earth movement and flood. Any deductible provision in such insurance
shall not exceed $5,000.00. Notwithstanding any such deductible provision, Contractor shall remain solely
liable for the full amount of any item covered by such insurance.

9.6.2

If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial
Completion thereof, such occupancy or use shall not commence prior to a time mutually agreed to by
Owner and Contractor, and to which the insurance company or companies providing the property
insurance have consented by endorsement to the policy or policies. This insurance shall not be canceled
or lapsed on account of such partial occupancy or use. Consent of Contractor and of the insurance
company or companies to such occupancy or use shall not be unreasonably withheld.

9.7

Owner shall be under no obligation to review any Certificates of Insurance provided by Contractor, or to
check or verify Contractor’s compliance with any and all requirements regarding insurance imposed by the
Contract Documents. Contractor is fully liable for the amounts and types of insurance required herein and
is not excused should any policy or certificate of insurance provided by Contractor not comply with any
and all requirements regarding insurance imposed by the Contract Documents.

9.8

All insurance companies providing the above insurance shall be licensed by the Insurance Department of
the State of North Carolina and maintain a rating by AM Best or a similar rating company with a minimum
of an “A-” rating.

9.9

PERFORMANCE AND PAYMENT BONDS
“If required by law, or in the Supplemental Conditions or the Contract Documents, Contractor must provide
performance and payment bonds each in the amount of the Contract Sum. Such bonds shall be on forms
acceptable to Owner and issued by surety companies licensed to do business in North Carolina and having
a rating of at least AM Best “A” rating. Contractor may, at its option, make deposit in the form of certified
check with Owner in lieu of the performance and payment bonds in an amount equal to the Contract Sum
for each such bond, for a total of 200% of the Contract Sum.”
END OF ARTICLE 9
ARTICLE 10
CHANGES IN THE WORK

10.1

CHANGE ORDERS

10.1.1

The Owner may, at any time, by written order designated or indicated to be a Change Order, make any
change or modification in the Work or add to the Work within the general scope of the Contract.
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10.2

OWNER DIRECTED CHANGES REQUIRING AN INCREASE IN CONTRACT SUM.

10.2.1

If the Change in the Work will result in an increase in the Contract Sum, the Owner shall have the right to
require the performance thereof on a lump sum basis, a unit price basis or a time and material basis, all as
hereinafter more particularly described (the right of the Owner as aforesaid shall apply with respect to each
such Change in the Work).
If the Owner elects to have the Change in the Work performed on a lump sum basis, its election shall be based
on a lump sum Proposal which shall be submitted by the Contractor to the Owner within seven (7) days of the
Contractor's receipt of a request therefore (but the Owner's request for a lump sum Proposal shall not be deemed
an election by the Owner to have the Change in the Work performed on a lump sum basis). The Contractor's
Proposal shall be itemized and segregated by labor and materials for the various components of the Change in
the Work (no aggregate labor total will be acceptable) and shall be accompanied by signed Proposals of any
Subcontractors who will perform any portion of the Change in the Work and of any persons who will furnish
materials or equipment for incorporation therein. The Proposal shall also include the Contractor's estimate of
the time required to perform said changes. The Contractor shall provide any documentation that may be
requested by the Owner or Architect to support the change proposal, including but not limited to payroll records,
insurance rates, material quotes, and rental quotes. The Change Proposal Forms attached as Appendix B shall
be used to submit change proposals on the Project.
The portion of the Proposal relating to labor, whether by the Contractor's forces or the forces of any of its
Subcontractors, may include reasonably anticipated gross wages of job site labor, including foremen, who will
be directly involved in the Change in the Work (for such time as they will be so involved), plus payroll costs
(including premium costs of overtime time, if overtime is anticipated, Social Security, Federal or State
unemployment insurance taxes and fringe benefits required by collective bargaining agreements entered into
by the Contractor or any such Subcontractor in connection with such labor) and up to fifteen percent (15%) of
such anticipated gross wages, but not payroll costs, as overhead and profit for the Contractor or any such
Subcontractor, as applicable (said overhead and profit to include all supervision except foremen). Payroll costs
are limited to 39% of the net pay of the worker.
The portion of the Proposal relating to materials may include the reasonably anticipated direct costs to the
Contractor or to any of its Subcontractors of materials to be purchased for incorporation in the Change in the
Work, plus transportation and applicable sales and use taxes and up to fifteen percent (15%) of said direct
material costs as overhead and profit for the Contractor or any such Subcontractor (said overhead and profit to
include all small tools), and may further include the Contractor's and any of its Subcontractor's reasonably
anticipated rental costs in connection with the Change in the Work (either actual or discounted local published
rates), plus up to eight percent (8%) thereof as overhead and profit for the Contractor or any such
Subcontractors, as applicable. The Contractor shall provide an itemized breakdown of all transportation and
shipping costs, including receipts documenting the expenses. Notwithstanding the above, overhead and profit
shall not be applied to any sales tax paid for any purpose or to any transportation or shipping costs incurred by
the Contractor or any subcontractor. If any of the items included in the lump sum Proposal are covered by unit
prices contained in the Contract Documents, the Owner may, if it requires the Change in the Work to be
performed on a lump sum basis, elect to use these unit prices in lieu of the similar items included in the lump
sum Proposal, in which event an appropriate deduction will be made in the lump sum amount prior to the
application of any allowed overhead and profit percentages. No overhead and profit shall be applied to any unit
prices.
The lump sum Proposal may include up to eight percent (8%) of the amount which the Contractor will pay to
any of its Subcontractors for Changes in the Work as overhead and profit for the Contractor. The Contractor
shall not be reimbursed for the costs of the Subcontractors’ Payment and Performance Bonds, as such bonding
is not required by the Owner.
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10.2.2

In the event that the Contractor fails to submit his Proposal within the designated period, the Owner may order
the Contractor to proceed with the Change to the Work and the Contractor shall so proceed. The Owner shall
unilaterally determine the reasonable cost and time to perform the Work in question, which determination shall
be final and binding upon the Contractor. The Contractor may dispute such action in accordance with the
Article 15.

10.2.3

In the event that the parties are unable to agree as to the reasonable cost and time to perform the Change in the
Work based upon the Contractor's Proposal and the Owner does not elect to have the Change in the Work
performed on a time and material basis, the Owner may choose to make a determination of the reasonable cost
and time to perform the Change in the Work, based upon its own estimates, the Contractor's submission or a
combination thereof. A Construction Change Directive shall be issued in this case for the amounts of cost and
time determined by the Owner and shall become final and binding upon the Contractor, subject to Contractor’s
right to dispute such action in accordance with Article 10.9. Owner has the right to direct by Construction
Change Directive a Change in the Work, which is the subject of such Change Order. Failure of the parties to
reach agreement regarding the cost and time of the performing the Construction Change Directive, shall not
relieve the Contractor from performing the Change in the Work promptly and expeditiously.

10.2.3.1

The Owner reserves the right to reject the Contractor's Proposal for a Change in the Work and to elect to perform
said Work using a Separate Contractor. Under such circumstances, all provisions of Article 6 shall be in force.

10.2.4

If the Owner elects to have the Change in the Work performed on a time and material basis, the same shall be
performed, whether by the Contractor's forces or the forces of any of its Subcontractors or Sub-subcontractors,
at actual cost to the entity performing the Change in the Work (without any charge for administration, clerical
expense, supervision or superintendence of any nature whatsoever, including foremen, or the cost, use or rental
of tools or plant), plus fifteen percent (15%) thereof as the total overhead and profit (except that said fifteen
percent (15%) shall not be applied against any payroll costs, as set forth in Paragraph 10.2.1.) The Contractor
shall submit to the Owner daily time and material tickets, on a daily basis to include the identification number
assigned to the Change in the Work, the location and description of the Change in the Work, the classification
of labor employed (and names and social security numbers), the materials used, the equipment rented (not tools)
and such other evidence of cost as the Owner may require. The Owner may require authentication of all time
and material tickets and invoices by persons designated by the Owner for such purpose. The failure of the
Contractor to secure any required authentication shall, if the Owner elects to treat it as such, constitute a waiver
by the Contractor of any Claim for the cost of that portion of the Change in the Work covered by a nonauthenticated ticket or invoice; provided, however, that the authentication of any such ticket or invoice by the
Owner shall not constitute an acknowledgment by the Owner that the items thereon were reasonably required
for the Change in the Work.

10.2.5

No overhead and profit will be paid by the Owner on account of a Change in the Work except as specifically
provided in Section 10.2. Overhead and profit, as allowed under Section 10.2, shall be deemed to include all
costs and expenses which the Contractor or any of its Subcontractors may incur in the performance of a Change
in the Work and which are not otherwise specifically recoverable by them pursuant to Section 10.2.

10.3

CONTRACTOR NOTICE OF CHANGE

10.3.1

If the Contractor or any of its Subcontractors asserts that any event or occurrence has caused a change in or
addition to the Work which change causes an increase or decrease in the Contractor's or its Subcontractors’
cost or the time required for the performance of any part of the Work under the Contract, including Work not
affected directly by the change, the Contractor shall, within ten (10) days of such event, give the Owner written
notice as herein required. Said notice shall include the instructions or circumstances that are the basis of the
claim and the Contractor's best estimate of the cost and time involved.

10.3.2

If the Contractor intends to assert a claim under this Article, he must, within ten (10) days after receipt of a
written Change Order under Subparagraph 10.2.1 above or the furnishing of a written notice under
Subparagraph 10.3.1, submit to the Owner a written statement setting forth the specific nature and cost of such
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claim, unless this period is extended by the Owner. The statement of claim hereunder may be included in the
notice under Subparagraph 10.3.1 above. The statement of claim shall include all direct, indirect and impact
costs associated with the change, as well as the Contractor's estimate of the schedule impact of the change, if
any. The Contractor and its subcontractors shall not be entitled to reimbursement for any claims that are not
filed in strict conformance with this Article. The Contractor shall indemnify and hold the Owner harmless against
any claims by Subcontractors that are waived because they are not filed in strict conformance with this Article.
10.3.3

If the parties are unable to agree to the reasonable cost and time to perform the Change, or are unable to agree
as to whether a change occurred, the Owner shall make a unilateral determination as described in Article 10.2.2.
The Contractor shall proceed pursuant to the provisions of that Article.

10.4

GENERAL PROVISIONS RELATED TO CHANGES

10.4.1

The Contractor shall not be entitled to any amount for indirect costs, damages or expenses of any nature,
including, but not limited to, so-called "impact" costs, labor inefficiency, wage, material or other escalations
beyond the prices upon which the proposal is based and to which the parties have agreed pursuant to the
provisions of Article 10, and which the Contractor, its Subcontractors or Sub-subcontractors or any other person
may incur as a result of delays, interferences, suspensions, changes in sequence or the like, for whatever
cause, whether reasonable or unreasonable, foreseeable or unforeseeable, or avoidable or unavoidable, arising
from the performance of any and all changes in the Work performed pursuant to this Article 10, unless the delay
is caused solely by the Owner or its agent. It is understood and agreed that the Contractor's sole and exclusive
remedy in such event shall be recovery of his direct costs as compensable hereunder and an extension of the
Contract Time, but only in accordance with the provisions of the Contract Documents. The phrase “Owner or
its agent” as used in this Agreement, does not include the Prime Contractors or their Subcontractors.

10.4.2

No claim by the Contractor hereunder shall be allowed if asserted after final payment under this Contract. No
claim relating to or flowing from a particular change shall be allowed after execution of the Change Order relating
to that change or commencement of the change by the Contractor.

10.5

CHANGES REQUIRING A DECREASE IN CONTRACT SUM.

10.5.1

If the Change in the Work will result in a decrease in the Contract Sum, the Owner may request a quotation by
the Contractor of the amount of such decrease for use in preparing a Change Order. The Contractor's quotation
shall be forwarded to the Owner within ten (10) days of the Owner's request and, if acceptable to the Owner,
shall be incorporated in the Change Order. If not acceptable, the parties shall make every reasonable effort to
agree as to the amount of such decrease, which may be based on a lump sum properly itemized, on unit prices
stated in the Contract Documents and/or on such other basis as the parties may mutually determine. If the
parties are unable to so agree, the amount of such decrease shall be the total of the estimated reduction in
actual cost of the Work, as determined by the Owner in its reasonable judgment, plus fifteen percent (15%)
thereof as overhead and profit.

10.6

DISPUTES REGARDING CHANGES.

10.6.1

If any dispute should arise between the parties with respect to an increase or decrease in the Contract Sum or
an expansion or contraction in the Contract Time as a result of a Change in the Work, the Contractor shall not
suspend performance of a Change in the Work or the Work itself unless otherwise so ordered by the Owner in
writing. The Owner shall, however, pay to the Contractor up to the Owner's reasonable estimated value of the
Change in the Work, regardless of the dispute, if said Change in the Work results in an increase in the Contract
Sum; and the Owner shall have the right to decrease the Contract Sum up to the Owner's reasonable estimated
value of the Change in the Work, regardless of the dispute, if said Change in the Work results in a decrease in
the Contract Sum.

10.7

MINOR CHANGES IN THE WORK

10.7.1

The Owner shall have authority to order minor changes in the Work not involving an adjustment in the Contract
Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such
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changes shall be effected by written order, and shall be binding on the Owner and the Contractor. The
Contractor shall carry out such written orders promptly.
10.7.2

The Contractor shall not perform any changes in the Work unless authorized in writing by the Design Consultant
or Owner.

10.8

DIFFERING SITE CONDITIONS

10.8.1

Should the Contractor encounter subsurface and/or latent conditions at the site materially differing from those
shown on the drawings or indicated in the specifications or differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided for in this contract, he shall immediately
give notice to the Owner of such conditions before they are disturbed. The Owner and the Design Consultant
shall thereupon promptly investigate the conditions and if they find that they materially differ from those shown
on the drawings or indicated in the specifications, they shall at once make such changes in the drawings and/or
specifications as they may find necessary. Any increase or decrease of cost resulting from such changes shall
be adjusted in the manner provided herein for adjustments as to extra and/or additional work and changes.
However, neither the Owner nor the Design Consultant shall be liable or responsible for additional work, costs
or changes to the work due to material differences between actual conditions and any geotechnical, soils and
other reports, surveys and analyses made available for the Contractor's review.

10.9

CLAIMS AND DISPUTE RESOLUTION

10.9.1

Definition. A Claim is a demand or assertion by the Contractor seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment of money, extension of time or other relief with respect to the terms
of the Contract. The term “Claim” also includes other disputes and matters in question from the Contractor
arising out of or relating to the Contract. Claims must be initiated by written notice. The responsibility to
substantiate Claims shall rest with the Contractor.

10.9.2

Time Limits on Claims. Claims by Contractor must be initiated within 10 days occurrence of the event giving
rise to such Claim or within 10 days after the Contractor first recognizes the condition giving rise to the Claim,
whichever is later. Claims must be initiated by written notice to the Design Consultant (if there is one) and the
other party.

10.9.3

Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing or
as otherwise provided in the Contract Documents, the Contractor shall proceed diligently with performance of
the Contract and the Owner shall continue to make undisputed payments in accordance with the Contract
Documents.

10.9.4

Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum, written
notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property when the giving of such notice would increase the
risk of injury or damage to persons or property.

10.9.5

Claims for Additional Time. If the Contractor wishes to make Claim for an extension of the dates set for
Substantial or Final Completion, written notice as provided herein shall be given. The Contractor’s Claim shall
include an estimate of cost and of probable effect of delay on progress of the Work. In the case of a continuing
delay, only one Claim is necessary. Contractor bears the burden of proving it is entitled to an extension of time.
Unless Contractor meets this burden, Liquidated Damages shall be assessed automatically.

10.9.6

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the relevant period of time, could not have been
reasonably anticipated and had an adverse effect on the scheduled construction.

10.9.7

Resolution of Claims and Disputes. Claims, including those alleging an error or omission by the Design
Consultant, shall be referred initially to the Design Consultant for decision, if there is a Design Consultant with
Contract Administration duties which include Claims resolution; otherwise, such Claims by Contractor shall
initially be referred to the Owner. An initial decision by such Design Consultant (or Owner as applicable) shall
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be required as a condition precedent to mediation or litigation of all Claims by the Contractor arising prior to the
date final payment is due, unless 30 days have passed after the Claim has been referred to the Design
Consultant (or Owner as applicable) with no decision having been rendered. The Design Consultant (or Owner
as applicable) will not decide disputes between the Contractor and persons or entitles other than the Owner.
10.9.8

The Design Consultant (or Owner as applicable) will review Claims and within ten days of the receipt of the
Claim take one or more of the following actions: (1) request additional supporting data from the claimant or a
response with supporting data from the other party, (2) reject the Claim in whole or in part, (3) approve the
Claim, (4) suggest a compromise, or (5) advise the parties that the Design Consultant is unable to resolve the
Claim if the Design Consultant lacks sufficient information to evaluate the merits of the Claim or if the Design
Consultant concludes that, in the Design Consultant’s sole discretion, it would be inappropriate for the Design
Consultant to resolve the Claim.

10.9.9

Upon receipt of the response or supporting data, if any, the Design Consultant (or Owner as applicable) will
either reject or approve the Claim in whole or in part.

10.9.10

The Design Consultant (or Owner as applicable) will approve or reject Claims by written decision, which shall
state the reasons therefor and which shall notify the parties or any change in the Contract Sum or Contract
Time, or both. The approval or rejection of a Claim by the Design Consultant (or Owner as applicable) shall be
final and binding on the parties but subject to mediation and litigation.

10.9.11

When a written decision of the Design Consultant (or Owner as applicable) states that (1) the decision is final
but subject to mediation and litigation and (2) a demand for mediation of a Claim (if required by Owner’s Dispute
Resolution Procedures) or the commencement of a lawsuit (if mediation is not required as a pre-condition to
litigation in Owner’s Dispute Resolution Procedures) covered by such decision must be made or done within 30
days after the date on which the party making the demand (or filing the lawsuit) receives the final written
decision, then failure to demand mediation in writing (if required) or file the lawsuit within said 30 days’ period
shall result in the Design Consultant’s (or Owner’s as applicable) decision becoming final and binding upon the
Owner and Contractor. If the Design Consultant (or Owner as applicable) renders a decision after litigation
proceedings have been initiated, such decision may be entered as evidence, but shall not supersede litigation
proceedings unless the decision is acceptable to all parties concerned.

10.9.12

In the event of a dispute, the Owner, Contractor, and other parties involved in the Project shall utilize the Dispute
Resolution Procedures adopted by Owner pursuant to N.C.G.S. §143-128(g), if applicable. Owner’s Dispute
Resolution Procedures are as follows:
These Procedures are applicable to the resolution of disputes with amounts in controversy in excess of
$15,000.00 arising between or among any parties involved in Owner’s construction and repair Projects,
including the Design Consultant and the Contractors, and the first and lower tier subcontractors, on Claims
arising out of the contract or construction process. In no event shall the Owner be subject to arbitration
proceedings pursuant to these Procedures. Unless otherwise specified in these Procedures, if there is any
conflict between these Procedures and the other provisions of the Contract Documents, the terms of these
Procedures control.
Any Claim as defined in the Contract Documents or any dispute between parties to a construction contract
involving the Project, other than the Owner’s claims, except those Claims which are waived shall be subject to
nonbinding mediation as a condition precedent to the institution of legal proceedings by any party, except that
any party may institute legal proceedings in order to meet any applicable statute of limitations or similar
deadlines prior to engaging in nonbinding mediation.
The parties shall endeavor to resolve their claims by nonbinding mediation, which, unless the parties mutually
agree otherwise, shall be in accordance with rules established by Owner if Owner is a party to the mediation.
If Owner is not a party to the mediation, the mediation shall be conducted in accordance with rules established
by the parties to the mediation. The parties to the mediation shall share the cost of mediation equally. The
mediation shall be held in the place where the project is located unless another location is mutually agreed
upon. Agreements reached in mediation shall be enforceable as settlement agreements in any court having
jurisdiction thereof.
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10.9.13

All suits in law or equity between the Owner and the Contractor arising out of the Contract shall be heard in the
appropriate court of justice in the county where the Project is located.
END OF ARTICLE 10
ARTICLE 11
CORRECTION OF WORK

11.1

CORRECTION OF WORK

11.1.1

The Contractor shall promptly reconstruct, replace or correct all Work rejected by the Design Consultant as
defective or as failing to conform to the Contract Documents or as not in accordance with the guarantees and
warranties specified in the Contract Documents whether observed before or after Substantial Completion and
whether or not fabricated, installed or completed. The Contractor shall bear all costs of correcting such rejected
Work, including compensation for the Design Consultant's and the Owner's additional construction
management services made necessary thereby.

11.1.2

The Contractor, unless removal is waived by the Owner, shall remove from the site all portions of the Work
which are defective or non-conforming, or if permitted or required, he shall correct such work in place at his
own expense promptly after receipt of notice, and such rejected Work shall not thereafter be tendered for
acceptance unless the former rejection or requirement for correction is disclosed.

11.1.3

If the Contractor does not proceed with the correction of such defective or non-conforming Work within a
reasonable time fixed by written notice from the Owner, the Owner may either (1) by separate contract or
otherwise replace or correct such Work and charge the Contractor the cost occasioned the Owner thereby and
remove and store the materials or equipment at the expense of the Contractor, or (2) terminate this Contract
for default as provided in Paragraph 12.3. If the Contractor does not pay the cost of such replacement or
correction and the removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days' written notice sell such Work at auction or at private sale and shall account for the net proceeds thereof,
after deducting all the costs that should have been borne by the Contractor, including compensation for
additional services of the Design Consultant and the Owner made necessary thereby. If such proceeds of sale
do not cover all costs, which the Contractor should have borne, the difference shall be charged to the Contractor
and an appropriate Change Order shall be issued. If the payments then or thereafter due the Contractor are
not sufficient to cover such amount, the Contractor shall pay the difference to the Owner.

11.1.4

The Contractor shall bear the cost of making good all work of the Owner or separate contractors destroyed or
damaged by such correction or removal.

11.1.5

Nothing contained in this Paragraph 11.1 shall be construed to establish a period of limitation with respect to
any other obligation, which the Contractor might have under the Contract Documents, including Paragraph 3.5
hereof. The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the specific obligation of the Contractor to correct the Work, and has no relationship
to the time within which his obligation to comply with the Contract Documents may be sought to be enforced,
nor to the time within which proceedings may be commenced to establish the Contractor's liability with respect
to his obligations other than specifically to correct the Work.
END OF ARTICLE 11
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ARTICLE 12
TERMINATION OF THE CONTRACT
12.1

TERMINATION BY THE CONTRACTOR

12.1.1

If the Work is stopped for a period of sixty (60) days under an order of any court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Subcontractor or their agents or employees
or any other persons performing any of the Work under a contract with the Contractor, then the Contractor may,
upon seven (7) additional days' written notice to the Owner and the Design Consultant, terminate the Contract
and recover from the Owner payment on a quantum merit basis, for all Work executed. The Contractor shall
not be entitled to collect and hereby expressly waives, any profit on work not performed or any damages related
to that portion of the Contract, which has been terminated.

12.2

TERMINATION FOR CONVENIENCE OF THE OWNER

12.2.1

The Owner may, at any time upon ten (10) days' written notice to the Contractor which notice shall specify that
portion of the Work to be terminated and the date said termination is to take effect, terminate (without prejudice
to any right or remedy of the Owner) the whole or any portion of the work for the convenience of the Owner.
The Contractor's sole remedy, in the event of such termination, will be the allowable termination costs permitted
by Article 12.4. Contractor shall include termination clauses identical to Article 12 in each of his Subcontracts.

12.3

DEFAULT TERMINATION

12.3.1

Subject to the provisions of Paragraph 2.3.1, ten (10) days after written notice is mailed to the Contractor, the
Owner may terminate (without prejudice to any right or remedy of the Owner or any subsequent buyer of any
portion of the Work) the employment of the Contractor and his right to proceed either as to the whole or any
portion of the Work required by the Contract Documents and may take possession of the Work and complete
the Work by contract or otherwise in any one of the following circumstances:

12.3.2

.1

if the Contractor refuses or fails to prosecute the work or any separable part thereof with such diligence as
will ensure the Substantial or Final Completion of the Work within the Contract Time or fails to complete
the Work or remedy a default within said period;

.2

if the Contractor is in material default in carrying out any provisions of the Contract for a cause within his
control;

.3

if the Contractor fails to supply a sufficient number of properly skilled workmen or proper equipment or
materials;

.4

if the Contractor fails to make prompt payment to Subcontractors or for materials or labor, unless he
otherwise provides the Owner satisfactory evidence that payment is not legally due;

.5

if the Contractor disregards laws, permits, ordinances, rules, regulations or orders of any public authority
having jurisdiction, or fails to follow the instructions of the Owner;

.6

if the Contractor substantially violates any provisions of the Contract Documents; or

.7

if the Contractor refuses or fails to properly schedule, plan, coordinate and execute the Work, as specified
herein, so as to perform the Work within the specified Milestone and Completion dates, or to provide
scheduling or related information, revisions and updates as required by the Contract Documents.

If, after the Contractor has been terminated for default pursuant to Paragraph 12.3, it is determined that none
of the circumstances set forth in Subparagraph 12.3.1 exist, then such termination shall be considered a
termination for convenience pursuant to Paragraph 12.2 In such case, the Contractor's sole remedy will be the
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costs permitted by Article 12.4.
12.3.3

If the Owner so terminates the employment of the Contractor, the Contractor shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance of the compensation is to be paid to the
Contractor hereunder shall exceed the expense of so completing the Work (including compensation for
additional managerial, administrative, consultant and inspection services and any damages for delay) such
excess shall be paid to the Contractor.

12.3.4

If such expenses shall exceed the unpaid balance, the Contractor shall be liable to the Owner for such excess.
If the right of the Contractor to proceed with the Work is partially or fully terminated, the Owner may take
possession of and utilize in completing the Work such materials, appliances, supplies, plant and equipment as
may be on the site of the terminated portion of the Work and necessary for the completion of the Work. If the
Owner does not fully terminate the right of the Contractor to proceed, the Contractor shall continue to perform
the part of the work that is not terminated.

12.4

ALLOWABLE TERMINATION COSTS

12.4.1

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, then the Owner shall
only be liable to the Contractor for those costs reimbursable to the Contractor in accordance with Subparagraph
12.4.2, plus a markup of ten percent for profit and overhead on the actual fully accounted costs recovered under
12.4.2; provided however, that if there is evidence that the Contractor would have sustained a loss on the entire
Contract had it been completed, no profit shall be included or allowed hereunder and an appropriate adjustment
shall be made reducing the amount of the settlement to reflect the indicated rate of loss.

12.4.1.1

After receipt of a Notice of Termination, the Contractor shall submit to the Owner his termination claim, in the
form and with certification prescribed by the Owner. Such claim shall be submitted promptly but in no event
later than three (3) months from the effective date of termination, unless one or more extensions in writing are
granted by the Owner upon request of the Contractor made in writing within such three (3) month period or
authorized extension thereof. However, if the Owner determines that the facts justify such action, he may
receive and evaluate any such termination claim at any time after such three (3) month period or any extension
thereof. Upon failure of the Contractor to submit his termination claim within the time allowed, the Owner may
determine, on the basis of information available to him, the amount, if any, due to the Contractor by reason of
the termination.

12.4.2

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, the Owner shall pay
the Contractor the amounts determined by the Owner as follows:
.1

an amount for supplies, services, or property accepted by the Owner pursuant to Clause 12.5.1.6 or sold
or acquired pursuant to Clause 12.5.1.7 and not heretofore paid for, and to the extent provided in the
Contract such amount shall be equivalent to the aggregate price for such supplies or services computed
in accordance with the price or prices specified in the Contract, appropriately adjusted for any saving of
freight or other charges; and

.2

the total of:
(1)

the cost incurred in the performance of the Work terminated, including initial costs and preparatory
expense allocable thereto, but exclusive of any costs attributable to supplies or services paid or to be
paid for under Clauses 12.4.2.1 or 12.4.2.2.(2);

(2)

the cost of settling and paying claims arising out of the termination of Work under Subcontracts or
orders, pursuant to Clause 12.5.1.5, which are properly chargeable to the terminated portion of the
Work (exclusive of amounts paid or payable on account of completed items of equipment delivered
or services furnished by Subcontractors or vendors prior to the effective date of the notice of
termination), which amounts shall be included in the costs payable under (1) above; and

(3)

the reasonable costs of settlement, including accounting, legal, clerical and other expenses
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reasonably necessary for the preparation of settlement claims and supporting data with respect to
the terminated portion of the Work and for the termination and settlement of Subcontracts thereunder,
together with reasonable storage, transportation and other costs incurred in connection with the
protection or disposition of property allocable to the Contract.
.3

12.4.3

Provided, however, that neither the Owner nor the Design Consultant will be liable for payments to
subcontractors pursuant to Article 12.4.2.2 unless each subcontract contains termination provisions
identical to those set forth in Article 12. The Owner and the Design Consultant will not be liable to the
Contractor or any of his subcontractors for any costs associated with termination if the subcontract of the
party involved does not include the proper termination clauses.

In arriving at any amount due the Contractor pursuant to Paragraph 12.4, there shall be deducted the following:
.1

all unliquidated advance or other payments on account theretofore made to the Contractor applicable to
the terminated portion of the Contract;

.2

any claim which the Owner may have against the Contractor;

.3

such amount as the Owner determines to be necessary to protect the Owner against loss because of
outstanding or potential liens or claims; and

.4

the agreed price for, or the proceeds of sale of, any materials, supplies or other things acquired by the
Contractor or sold, pursuant to the provisions of Clause 12.5.1.7, and not otherwise recovered by or
credited to the Owner.

12.4.4

The total sum to be paid to the Contractor under Paragraph 12.4 shall not exceed the Contract Sum as reduced
by the amount of payments otherwise made or to be made for Work not terminated and as otherwise permitted
by the Contract. Except for normal spoilage, and except to the extent that the Owner shall have otherwise
expressly assumed the risk of loss, there shall be excluded from the amounts payable to the Contractor, as
provided in Subparagraph 12.4.2, the fair value, as determined by the Owner, of property which is destroyed,
lost, stolen or damaged so as to become undeliverable to the Owner, or to a buyer pursuant to Clause 12.5.1.7.

12.4.5

If the Owner terminates the whole or any part of the Work pursuant to Paragraph 12.3, the Owner may procure,
upon such terms and in such manner as the Owner may deem appropriate, supplies or services similar to those
so terminated, and the Contractor shall be liable to the Owner for any excess costs for such similar supplies or
services. The Contractor shall continue the performance of the Contract to the extent not terminated hereunder.

12.5

GENERAL TERMINATION PROVISIONS

12.5.1

After receipt of a notice of termination from the Owner, pursuant to Paragraph 12.2 or 12.3, and except as
otherwise directed by the Owner, the Contractor shall:
.1

stop Work under the Contract on the date and to the extent specified in the notice of termination;

.2

place no further orders or subcontracts for materials, services or facilities, except as may be necessary for
completion of such portion of the work under the Contract as is not terminated;

.3

terminate all orders and subcontracts to the extent that they relate to the performance of Work terminated
by the notice of termination;

.4

at the option of the Owner, assign to the Owner in the manner, at the times and to the extent directed by
the Owner, all of the rights in the contracts so terminated, in which case the Owner shall have the right, at
his discretion, to settle or pay any or all claims arising out of the termination of such orders and
subcontracts;

.5

settle all outstanding liabilities and all claims arising out of such termination or orders and subcontracts,
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with the approval or ratification of the Owner, to the extent he may require, which approval or ratification
shall be final for all the purposes of this Article;
.6

.7

transfer title and deliver to the entity or entities designated by the Owner, in the manner, at the times and
to the extent directed by the Owner to the extent specifically produced or specifically acquired by the
Contractor for the performance of such portion of the Work as had been terminated, the following:
(1)

the fabricated or unfabricated parts, Work in process, partially completed supplies and equipment,
materials, parts, tools, dies, jigs and other fixtures, completed Work, supplies and other material
produced as part of, or acquired in connection with the performance of, the Work terminated by the
notice of termination; and

(2)

the completed or partially completed plans, drawings, information, releases, manuals and other
property related to the Work and which, if the Contract had been completed, would have been
required to be furnished to the Owner;

use his best efforts to sell, in the manner, at the times, to the extent and at the price or prices directed or
authorized by the Owner, any property of the types referred to in Clause 12.5.1.6; provided, however, that
the Contractor:
(1)

shall not be required to extend credit to any buyer, and

(2)

may acquire any such property under the conditions prescribed by and at a price or prices approved
by the Owner; and provided further that the proceeds of any such transfer or disposition shall be
applied in reduction of any payments to be made by the Owner to the Contractor under the Contract
or shall otherwise be credited to the Contract Sum covered by the Contract or paid in such other
manner as the Owner may direct;

.8

complete performance of such part of the Work as shall not have been terminated by the notice of
termination; and

.9

take such action as may be necessary, or as the Owner may direct, for the protection and preservation of
the property related to the Contract, which is in the possession of the Contractor, and in which the Owner
has or may acquire an interest.

12.5.2

The Contractor shall, from the effective date of termination until the expiration of three (3) years after final
settlement under the Contract, preserve and make available to the Owner, at all reasonable times at the office
of the Contractor, but without direct charge to the Owner, all his books, records, documents and other evidence
bearing on the costs and expenses of the Contractor under the Contract and relating to the Work terminated
hereunder, or, to the extent approved by the Owner, photographs, micro-photographs or other authentic
reproductions thereof.

12.5.3

If the termination, pursuant to Paragraph 12.2, be partial, the Contractor may file with the Owner a claim for an
equitable adjustment of the price or prices specified in the Contract relating to the continued portion of the
Contract (the portion not terminated by the notice of termination), and such equitable adjustment as may be
agreed upon shall be made in such price or prices. Any claim by the Contractor for an equitable adjustment
under this Subparagraph must be asserted within six (6) months from the effective date of the notice of
termination.

12.5.4

The Contractor shall refund to the Owner any amounts paid by the Owner to the Contractor in excess of costs
reimbursable under Paragraph 12.4.

12.5.5

The Contractor shall be entitled to only those damages and that relief from termination by the Owner as
specifically provided in Article 12.
END OF ARTICLE 12
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END OF GENERAL CONDITIONS

Roofing General Conditions – July 11, 2019

GC-33

Back to Agenda

CONTRACTOR’S SALES TAX REPORT
N.C. STATE & LOCAL SALES TAXES PAID
OWNER:
CONTRACTOR:
ADDRESS:
VENDOR TAX
WAS PAID TO

MATERIAL
PURCHASED

PROJECT:
FOR PERIOD FROM:
TO: ___________________________________________
ADDRESS

INVOICE
NUMBER

DATE

INVOICE
AMOUNT

TAXABLE
AMOUNT

N.C.
TAX

COUNT
Y TAX

NAME OF
COUNTY

TOTAL
I hereby certify that, during the period stated above, all North Carolina sales and use taxes have been paid for the materials, supplies, fixtures, and equipment
purchased during that period which have become a part of, or annexed to, a building or structure erected, altered or repaired for the Owner. I further certify
that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each
vendor, the North Carolina sales and use taxes paid thereon, and the cost of property withdrawn from warehouse stock and North Carolina sales or use taxes
paid thereon are as set forth above during the time period noted above.
Sworn to and subscribed before me,
Signed:

________________________________

This the ____ day of ___________, 20____
Print Name:

______________________________________
Notary Public

_____________________________

Seal
Title:___________________________________

My Commission Expires: ____________
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Appendix B-1
CHANGE PROPOSAL FORM
Time and Material / Unit Price Estimate
Project:
Contract:
Contractor:

Proposal #:
Project #:
Contractor #:

Description of change:

Materials & Labor
Estimated cost of labor & materials including shipping, overtime, payroll taxes and
insurance, and overhead and profit.
Maintain accurate records for billing purposes.

SUBTOTALS

Unit Price Work
Estimated quantity of units required less allowance units not used, times the established
unit cost.
Maintain accurate records for billing purposes. Third party records may be required.

Equipment Rental
Estimated cost of equipment rental including shipping, taxes and overhead and profit.
Maintain accurate records for billing purposes.
Subcontractors
Estimated cost of subcontracts including all subcontractor expenses.
Maintain accurate records for billing purposes.

Subtotal of Proposal

* TOTAL NOT TO EXCEED CHANGE PROPOSAL ESTIMATE
Time Extension Requests: ___ day(s) Schedule Activity # Affected: _________
The Contractor agrees to perform the work outlined in this change proposal for an amount that shall not exceed the amount stated
above and in accordance with the Contract documents if the work is authorized by the Owner. If the price to perform the work is
expected to exceed the above stated amount, a new change proposal form for the additional work is required.

* Actual amount paid will be based on actual documented expenses.
Contractor's Signature: ____________________________________________

Date: ____________

Approval Recommended by Design Consultant: _______________________

Date: ____________

Owner's Representative Approval: ___________________________________

Date: ____________

Reduced Scope General Conditions, July 11, 2019
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Appendix B-2
CHANGE PROPOSAL FORM
Project:

Proposal #:

Contract:

Project #:

Contractor:

Contractor #:

Description of change:

Materials

(Attach list with Qty, Item, Unit $, Unit mh, Total mh, OT mh, Total $)

SUBTOTALS

1 Total Direct Cost of Materials
2 Overhead & Profit on Item 1.
(15% maximum, includes small tools & consumables)
3 Sales Tax
4 Shipping & Transportation
Labor
5 Total Manhours:

MH @

/hr.

6 Overhead & Profit on Item 5.
(15% maximum on straight labor cost, not premium portion)
(O & P includes supervisor's time)
7 Payroll Taxes & Insurance
Equipment Rental

%

(Include quotes)

8 Equipment Rental
9 Overhead & Profit on Item 8 (6% maximum).
Subcontractors

(Include quotes with material & equipment backup)

10 Subcontractors
11 Overhead & Profit on Item 10 (6% maximum).
Subtotal of Proposal

TOTAL OF CHANGE PROPOSAL
Time Extension Requests: ____ day(s) Schedule Activity # Affected: ___________
The Contractor agrees to perform the work outlined in this change proposal for the amount specified above and in accordance with the
Contract documents if the work is authorized by the Owner.
Contractor's Signature: ______________________________________________

Date: ________________

Approval Recommended by Design Consultant: _________________________

Date: ________________

Owner's Representative Approval: ____________________________________

Date: ________________

Reduced Scope General Conditions, July 11, 2019
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SECTION SC
SUPPLEMENTAL CONDITIONS
PAVING
GENERAL CONDITIONS
Document GC, GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION,
constitutes the General Conditions of this Contract, and is hereinafter called "General
Conditions." The General Conditions are further revised and supplemented by the provisions
of these Supplemental Conditions. The General Conditions and the Supplemental Conditions
are applicable to all of the Work under this contract and shall apply to the Contractor and all
Subcontractors and Sub-subcontractors.
SUPPLEMENTS:
The following supplements modify, change, delete, or add to the General Conditions. Where
any article of the General Conditions is modified or any paragraph deleted, subparagraph or
clause thereof is modified, or deleted by these supplements, the unaltered provisions of such
article, paragraph, subparagraph or clause shall remain in effect. If there is a discrepancy
between the General Conditions and these Supplemental Conditions, the Supplemental
Conditions shall control.
ARTICLE 3 – CONTRACTOR
ADD THE FOLLOWING TO PARAGRAPH 3.21:
3.21

The Owner’s policies are available for review at www.bcswan.net.
ARTICLE 7 – TIME

ADD THE FOLLOWING TO THE END OF THE FIRST PARAGRAPH IN 7.2.1.1:
The Parties agree that the weather station applicable to this Project shall be the one located at
ILM, Wilmington, NC.
ARTICLE 8 – PAYMENTS AND COMPLETION
ADD THE FOLLOWING TO PARAGRAPH 8.9:
8.9.1

Substantial Completion Liquidated Damages shall be the sum of five hundred dollars ($500)
per calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.1
of the General Conditions.

8.9.2

Final Completion Liquidated Damages shall be the sum of five hundred dollars ($500) per
calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.2 of
the General Conditions.

ADD THE FOLLOWING PARAGRAPH 8.11:
8.11.1

The schedule below contains certain specific dates in addition to date of Notice to Proceed and
Time for Completion. These dates shall be adhered to and are the last acceptable dates unless
modified by mutual agreement between the Contractor and the Owner. All dates indicate
midnight unless otherwise stipulated. The only exceptions to this schedule are defined in the
General Conditions under Paragraph 7.2 DELAYS AND EXTENSIONS OF TIME.

Section SC, Roofing Supplemental Conditions (7/11/19)
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Notice of Intent to Award – May 11, 2021
Return of Owner Contractor Agreement by Contractor – May 17, 2021
Notice to Proceed – June 7, 2021
Substantial Completion – August 9, 2021
Completion of all Commissioning – August 16, 2021
8.11.2

The Owner reserves the right to withhold the issuance of Notice to Proceed by up to forty-five
(45) days. For each day that Notice to Proceed is withheld pursuant to this Subparagraph, the
dates established for Substantial Completion and Final Completion shall be adjusted. The
contractor shall not be entitled to additional compensation if the owner withholds the issuance
of Notice to Proceed pursuant to this Subparagraph.
ARTICLE 9 – INSURANCE AND BONDS

ADD THE FOLLOWING TO PARAGRAPH 9.9:
9.9

Separate performance and payment bonds in the total amount of the Contract are required for
Contract amounts in excess of $300,000.
ARTICLE 10 – CHANGES IN WORK

ADD THE FOLLOWING NEW PARAGRAPH 10.9.14:
10.9.14

Additional services and dispute resolution services by the Design Consultant shall be paid by
the Contractor at the rate of two hundred fifty dollars ($250) per hour.

ADD THE FOLLOWING NEW PARAGRAPH 10.9.15:
10.9.15

The Owner’s Dispute Resolution Policy required by N.C.G.S. § 143-128(f1) is contained in
Policy 9020 (www.bcswan.net). The Dispute Resolution Policy is also included in the bid and
contract documents.
END OF SUPPLEMENTAL CONDITIONS

Section SC, Roofing Supplemental Conditions (7/11/19)
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ADVERTISEMENT FOR BIDS
Brunswick County Schools
North Brunswick High School
And
West Brunswick High School
Parking Lot Refurbishment
Sealed bids for the project entitled North Brunswick High School and West Brunswick High School Parking
Lot Refurbishment will be received by the Brunswick County Board of Education (Owner) on or before May
10, 2021 at 10:00 a.m. local time in the Brunswick County Schools Capital Projects & Planning Department,
located at 199 Sessions Drive, Bolivia, North Carolina 28422. Contractors are advised that courier services
do not generally deliver before 3 P.M. At said place and time, all Bids that have been duly received, will
be publicly opened and read aloud.
A Pre-Bid conference will be held at 10:00 a.m. local time, May 4, 2021 at the North Brunswick High School
Parking Lot, 114 Scorpion Drive NE, Leland, North Carolina 28451 and 12:00 p.m. local time, May 4, 2021
at West Brunswick High School Parking Lot, 550 Whiteville Road NW, Shallotte, North Carolina 28470.
Attendance at this conference is not required, however it is highly recommended.
GENERAL SCOPE OF WORK: The Brunswick County Board of Education proposes to reconstruct the onsite parking lot at North Brunswick High School and West Brunswick High School. The work generally
includes but is not limited to removal of the existing asphalt surface and base materials and replacing with
a new base and asphalt surface. Also included will be painting of parking stall lines and numbers, island
lines, traffic flow arrows, installation of signs, wheel stops, pipe bollards and speed bumps.
The successful Contractor will be responsible for all work described herein. If necessary, addendums will
be issued and posted on the Brunswick County Schools website (bcswan.net, using the Division,
Operations, Project Scopes of Work and Bid Information links) on or before May 6, 2021. Contractors
should check for these addendums.
Each bid shall be accompanied with a cash deposit or certified check drawn on a bank or trust company
insured by the FDIC or a Bid Bond prepared on the form of Bid Bond contained in the Bidding Documents
or a Surety Company’s standard form and properly executed by a corporate surety licensed under the laws
of North Carolina to execute such bonds. The amount of the bid bond shall be equal to five (5) percent of
the total of the bid. The bid deposit shall be retained by the Owner if the successful bidder fails to execute
the contract or fails to provide the required bonds, as stated above, within ten (10) days after the proper
notice of award of the contract.
Bidders must comply with the requirements of the State of North Carolina and be appropriately licensed as
a Contractor as provided in General Statutes Chapter 87.
Bidders are encouraged to only secure project bid documents as noted above. Neither the Owner nor the
Engineer will be responsible for full or partial sets of Bidding Documents, including any Addenda, obtained
from any source other than Brunswick County Schools. Each Bidder shall be responsible for the review of
all addenda for the project and shall acknowledge the addenda on the bid form.
The Owner reserves the right to reject any and all Bids, to waive informalities, or to reject non-conforming,
non-responsive, or conditional bids. The Owner reserves the right to award a contract to the lowest,
responsive, responsible bidder or bidders, taking into consideration quality, performance and time.
Brunswick County Board of Education
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This document has important legal consequences; consultation with an attorney is encouraged with
respect to its use or modification. This document should be adapted to the particular circumstances
of the contemplated Project and the controlling Laws and Regulations.

MODIFIED INSTRUCTIONS TO BIDDERS FOR
CONSTRUCTION CONTRACTS
Prepared by
ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE
and
Issued and Published Jointly by
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PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE
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Endorsed by
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ARTICLE 1 – DEFINED TERMS
1.01

Terms used in these Instructions to Bidders have the meanings indicated in the Modified General
Conditions. Additional terms used in these Instructions to Bidders have the meanings indicated
below:
A. Issuing Office – The office from which the Contract Documents are to be issued and where the
bidding procedures are to be administered.
B. Disadvantaged Business Enterprise (DBE) – A business meeting one of the following criteria:
1. Minority Business Enterprise (MBE) – A qualified socially and economically
disadvantaged minority-owned business certified by any state and/or Federal agency.
2. Women’s Business Enterprise (WBE) – A qualified independent business at least 51%
owned by a woman or women and certified by any state and/or Federal agency.
C. Unbalanced Bid - An unbalanced bid is one that meets the following criteria:
1. A mathematically unbalanced Bid is one that contains lump sum or unit bid items that do
not appear to reflect reasonable actual costs. Those reasonable actual costs would include a
reasonable proportionate share of the Bidder’s anticipated profit, overhead costs, and other
indirect costs that the Bidder anticipates for the performance of the items in question.
2. A materially unbalanced Bid is one that produces a reasonable doubt that Award to the low
Bidder, who submitted the mathematically unbalanced Bid, would result in the lowest
ultimate cost to the Owner.
D. Responsible Bidder - A bidder who has demonstrated the attribute of trustworthiness, as well as
quality, fitness, capacity, and experience to satisfactorily perform the work described in the
Contract Documents.
ARTICLE 2 – COPIES OF BIDDING DOCUMENTS

2.01

Complete sets of the Bidding Documents may be obtained from the Issuing Office upon payment
of the fee stated in the advertisement or invitation to bid. The fee is non-refundable.

2.02

Complete sets of Bidding Documents shall be used in preparing Bids. Neither the Owner nor the
Engineer assumes any responsibility for errors or misinterpretations resulting from the use of
incomplete sets of Bidding Documents.

2.03

Owner and Engineer, in making copies of Bidding Documents available on the above terms, do
so only for the purpose of obtaining Bids for the Work and do not authorize or confer a license
for any other use.
ARTICLE 3 – QUALIFICATIONS OF BIDDERS

3.01

The Owner may make such investigations as he deems necessary to determine the qualifications
of the Bidder to perform the work and the Bidder shall furnish to the Owner all such information
EJCDC C-200 Modified Instructions to Bidders for Construction Contracts
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and data for this purpose as the Owner may request. The Owner reserves the right to reject any
Bid if the evidence submitted by, or investigation of, such Bidder fails to satisfy the Owner that
such Bidder is properly qualified to carry out the obligations of the contract, and to complete the
work contemplated therein. Conditional bids will not be accepted.
3.02

Bidders shall comply with all applicable laws regulating the practice of General Contracting as
provided in Chapter 87 of the General Statutes of the State of North Carolina and be properly
licensed as a contractor.

3.03

To demonstrate Bidder’s qualifications to perform the Work, after submitting its Bid and within
five (5) days of Owner’s request, Bidder shall submit (a) written evidence establishing its
qualifications such as financial data, previous experience, and present commitments, and (b) the
following additional information:
A. Evidence of Bidder’s authority to do business in the state where the Project is located.
B. Bidder’s state or other contractor license number, if applicable.
C. Subcontractor and Supplier qualification information; coordinate with provisions of Article 13
of these Instructions, “Subcontractors, Suppliers, and Others.”
D. Other required information regarding qualifications.

3.04

To demonstrate the Bidder’s qualifications to perform the Work the Bidder shall submit the
following documentation with the Bid:
A. Bidder’s state Contractor’s license number and evidence of Bidder’s authority to do business in
the state where the project is located.
B. A list of any projects that are either currently in or have been in arbitration or litigation over the
past five (5) years. The list must include the name, address, and telephone number of the
Owner and design Engineer of each project. Provide the reason for the arbitration or litigation,
as applicable, along with the current status or outcome.
C. All DBE forms as required by both the State and Federal Special Conditions Packages included
with the Bidding Documents.

3.05

Bidder is advised to carefully review those portions of the Bid Form requiring Bidder’s
representations and certifications.

3.06

Bidder must hold a current contractor’s license appropriate for the type and magnitude of the
work.

EJCDC C-200 Modified Instructions to Bidders for Construction Contracts
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ARTICLE 4 – EXAMINATION OF BIDDING DOCUMENTS, OTHER RELATED DATA,
AND SITE CONDITIONS
4.01

Site and Other Areas
A. The Site is identified in the Bidding Documents. By definition, the Site may include rights-ofway, easements, and other lands furnished by Owner for the use of the Contractor. Any
additional lands required for temporary construction facilities, construction equipment, or
storage of materials and equipment, and any access needed for such additional lands, are to be
obtained and paid for by Contractor.

4.02

Existing Site Conditions
A. Subsurface and Physical Conditions; Hazardous Environmental Conditions
1. The Bidding Documents identify:
a. those reports known to Owner of explorations and tests of subsurface conditions at or
adjacent to the Site.
b. those drawings known to Owner of physical conditions relating to existing surface or
subsurface structures at the Site (except Underground Facilities).
c. reports and drawings known to Owner relating to Hazardous Environmental Conditions
that have been identified at or adjacent to the Site.
d. Technical Data contained in such reports and drawings.
2. Owner will make copies of reports and drawings referenced above available to any Bidder
on request. These reports and drawings are not part of the Contract Documents, but the
Technical Data contained therein upon whose accuracy Bidder is entitled to rely, as
provided in the Modified General Conditions, has been identified and established in the
Supplementary Conditions. Bidder is responsible for any interpretation or conclusion
Bidder draws from any Technical Data or any other data, interpretations, opinions, or
information contained in such reports or shown or indicated in such drawings.
3. If the Supplementary Conditions do not identify Technical Data, the default definition of
Technical Data set forth in Article 1 of the Modified General Conditions will apply.
4. Geotechnical Report: The Bidding Documents may contain a Geotechnical Report. If
included, the Geotechnical Report describes certain select subsurface conditions that are
anticipated to be encountered by Contractor during construction in specified locations. The
Geotechnical Report is a Contract Document.
a. The conditions described in the Geotechnical Report are intended to reduce uncertainty
and the degree of contingency in submitted Bids. However, Bidders cannot rely solely
on the conditions described. Bids should be based on a comprehensive approach that
includes an independent review and analysis of the Geotechnical Report, all other
Contract Documents, Technical Data, other available information, and observable
EJCDC C-200 Modified Instructions to Bidders for Construction Contracts
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surface conditions. Not all potential subsurface conditions are described in the
Geotechnical Report.
b. Nothing in the Geotechnical Report is intended to relieve Bidders of the responsibility
to make their own determinations regarding construction costs, bidding strategies, and
Bid prices, nor of the responsibility to select and be responsible for the means, methods,
techniques, sequences, and procedures of construction, and for safety precautions and
programs incident thereto.
B. Underground Facilities: Information and data shown or indicated in the Bidding Documents
with respect to existing Underground Facilities at or contiguous to the Site are set forth in the
Contract Documents and are based upon information and data furnished to Owner and
Engineer by owners of such Underground Facilities, including Owner, or others.
C. Adequacy of Data: Provisions concerning responsibilities for the adequacy of data furnished to
prospective Bidders with respect to subsurface conditions, other physical conditions, and
Underground Facilities, and possible changes in the Bidding Documents due to differing or
unanticipated subsurface or physical conditions appear in Paragraphs 4.02, 4.03, and 4.04 of
the Modified General Conditions. Provisions concerning responsibilities for the adequacy of
data furnished to prospective Bidders with respect to a Hazardous Environmental Condition at
the Site, if any, and possible changes in the Contract Documents due to any Hazardous
Environmental Condition uncovered or revealed at the Site which was not shown or indicated
in the Drawings or Specifications or identified in the Contract Documents to be within the
scope of the Work, appear in Paragraph 4.03 of the Modified General Conditions.
4.03

Site Visit and Testing by Bidders
A. Bidder shall conduct Site visits during normal working hours, and shall not disturb any
ongoing operations at the Site. The Owner may require site visits by the Bidder to be
scheduled with the Owner in advance.
B. The Bidder is not required to conduct any subsurface testing, or exhaustive investigations of
Site conditions. However, on request, and to the extent the Owner has control over the Site,
and schedule permitting, the Owner will provide Bidder access to the Site to conduct such
additional examinations, investigations, explorations, tests, and studies as Bidder deems
necessary for preparing and submitting a Bid. Owner will not have any obligation to grant such
access if doing so is not practical because of existing operations, security or safety concerns, or
restraints on Owner’s authority regarding the Site.
C. Bidder shall comply with all applicable Laws and Regulations regarding excavation and
location of utilities, obtain all permits, and comply with all terms and conditions established by
Owner or by property owners or other entities controlling the Site with respect to schedule,
access, existing operations, security, liability insurance, and applicable safety programs.
D. Bidder shall fill all holes and clean up and restore the Site to its former condition upon
completion of such explorations, investigations, tests, and studies.
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4.04

Owner’s Safety Program
A. Site visits and work at the Site may be governed by an Owner’s Safety Program. As the
General Conditions indicate, Bidders are responsible for complying with Owner’s Safety
Program, if any.

4.05

Other Work at the Site
A. Reference is made to the Supplementary Conditions for the identification of the general nature
of other work of which Owner is aware (if any) that is to be performed at the Site by Owner or
others (such as utilities and other prime contractors) and relates to the Work contemplated by
these Bidding Documents. If Owner is party to a written contract for such other work, then on
request, Owner will provide to each Bidder access to examine such contracts (other than
portions thereof related to price and other confidential matters), if any.
ARTICLE 5 – BIDDER’S REPRESENTATIONS

5.01

It is the responsibility of each Bidder before submitting a Bid to:
A. examine and carefully study the Bidding Documents, and the other related data identified in the
Bidding Documents;
B. visit the Site and become familiar with and satisfy itself as to the general, local, and Site
conditions that may affect cost, progress, and performance of the Work;
C. become familiar with and satisfy itself as to all federal, state, and local Laws and Regulations
that may affect cost, progress, and performance of the Work;
D. carefully study all: (1) reports of explorations and tests of subsurface conditions at or
contiguous to the Site and all drawings of physical conditions relating to existing surface or
subsurface structures at the Site including Underground Facilities that may be made available
by the Owner and (2) reports and drawings of Hazardous Environmental Conditions, if any, at
the Site that have been identified in the Contract Documents.
E. consider the information known to Bidder; information commonly known to contractors doing
business in the locality of the Site; information and observations obtained from visits to the
Site; the Bidding Documents; and the Site-related reports and drawings identified in the
Bidding Documents, with respect to the effect of such information, observations, and
documents on (1) the cost, progress, and performance of the Work; (2) the means, methods,
techniques, sequences, and procedures of construction to be employed by Bidder, including
applying any specific means, methods, techniques, sequences, and procedures of construction
expressly required by the Bidding Documents; and (3) Bidder’s safety precautions and
programs;
F. agree at the time of submitting its Bid that no further examinations, investigations,
explorations, tests, studies, or data are necessary for the determination of its Bid for
performance of the Work at the price(s) bid and within the times required, and in accordance
with the other terms and conditions of the Bidding Documents;
EJCDC C-200 Modified Instructions to Bidders for Construction Contracts
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G. become aware of the general nature of any work that may be performed by Owner and others at
the Site that relates to the Work as indicated in the Bidding Documents;
H. promptly give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that
Bidder discovers in the Bidding Documents and confirm that the written resolution thereof by
Engineer is acceptable to Bidder; and
I. determine that the Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for the performance of the Work.
5.02

The submission of a Bid will constitute an incontrovertible representation by Bidder that Bidder
has complied with every requirement of this Article, that without exception the Bid is premised
upon performing and furnishing the Work required by the Bidding Documents and applying any
specific means, methods, techniques, sequences, and procedures of construction that may be
shown or indicated or expressly required by the Bidding Documents, that Bidder has given
Engineer written notice of all conflicts, errors, ambiguities, and discrepancies that Bidder has
discovered in the Bidding Documents and the written resolutions thereof by Engineer are
acceptable to Bidder, and that the Bidding Documents are sufficient to indicate and convey
understanding of all terms and conditions for performing and furnishing the Work.

5.03

No verbal agreement or conversation with any officer, agent or employee of the Owner, either
before or after the execution of the Contract, shall affect or modify any of the terms or
obligations therein.
ARTICLE 6 – PRE-BID CONFERENCE

6.01

A Pre-Bid conference will be held at 10:00 a.m. local time on May 4, 2021, at North Brunswick
High School Parking Lot, 114 Scorpion Drive NE, Leland, North Carolina 28451 and at 12:00
p.m. local time, May 4, 2021 at West Brunswick High School Parking Lot, 550 Whiteville Road
NW, Shallotte, North Carolina 28470. Bidders are not required to attend, however it is highly
recommended to attend and participate in the conference. Owner will transmit to all prospective
Bidders of record such Addenda as Owner considers necessary in response to questions arising at
the conference. Oral statements may not be relied upon and will not be binding or legally
effective.
ARTICLE 7 – SITE AND OTHER AREAS

7.01

The Site is identified in the Contract Documents. Easements for permanent structures or
permanent changes in existing facilities are to be obtained and paid for by Owner unless
otherwise provided in the Bidding Documents. All additional lands and access thereto required
for temporary construction facilities, construction equipment, or storage of materials and
equipment to be incorporated in the Work are to be obtained and paid for by Contractor.
ARTICLE 8 – INTERPRETATIONS AND ADDENDA

8.01

All questions about the meaning or intent of the Bidding Documents are to be submitted to the
Engineer in writing. Interpretations or clarifications considered necessary by the Engineer in
response to such questions will be issued by Addenda delivered by either mail or approved
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electronic means to all parties recorded by the Engineer as having received the Bidding
Documents. Questions received less than five (5) days prior to the date for opening of Bids may
not be answered. Only questions answered by Addenda will be binding. Oral and other
interpretations or clarifications will be without legal effect. Contractor waives the right to rely on
information provided by the Engineer which is not provided in writing and in the form of a
formal Addendum.
8.02

Addenda may be issued to clarify, correct, or change the Bidding Documents as deemed
advisable by Owner or Engineer.

8.03

Failure of any Bidder to receive any such Addenda shall not relieve said Bidder from any
obligation under his Bid as submitted.

8.04

All Addenda so issued shall become a part of the Contract Documents.

8.05

Prospective Bidders are cautioned concerning the use of a Post Office Box address as Addenda
cannot be sent via overnight carrier to Post Office Boxes.
ARTICLE 9 – BID SECURITY

9.01

A Bid must be accompanied by Bid security made payable to the Owner in an amount of five
percent (5%) of Bidder’s maximum Bid price and in the form of a certified check, bank money
order, or a Bid bond (on the form included or the standard form of the surety company) issued by
a surety meeting the requirements of Paragraphs 5.01 and 5.02 of the Modified General
Conditions.

9.02

The Bid security of the apparent Successful Bidder will be retained until such Bidder has
executed the Contract Documents, furnished the required contract security and met the other
conditions of the Notice of Award, whereupon the Bid security will be returned as necessary. If
the Successful Bidder fails to execute and deliver the Contract Documents and furnish the
required contract security within ten (10) days after the Notice of Award, Owner may consider
Bidder to be in default, annul the Notice of Award, and the Bid security of that Bidder will be
forfeited. Such forfeiture shall be Owner’s exclusive remedy if Bidder defaults. The Bid security
of all other Bidders may be retained by Owner until the earlier of ten (10) days after the Effective
Date of the Agreement or 61 days after the Bid opening, whereupon Bid security furnished by
such Bidders will be returned as necessary.
ARTICLE 10 – CONTRACT TIMES

10.01 The number of calendar days within which, Milestones are to be achieved and the Work is to be
substantially completed and ready for final payment are set forth in the Agreement.
ARTICLE 11 – LIQUIDATED DAMAGES
11.01 Provisions for liquidated damages, if any, for failure to timely attain a Milestone, Substantial
Completion, or completion of the Work in readiness for final payment, are set forth in the
Agreement.
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ARTICLE 12 – SUBSTITUTE AND “OR-EQUAL” ITEMS
12.01 The Contract for the Work, if awarded, will be on the basis of materials and equipment specified
or described in the Bidding Documents without consideration of possible substitute or “or-equal”
items. Whenever it is specified or described in the Bidding Documents that a substitute or “orequal” item of material or equipment may be furnished or used by Contractor if acceptable to
Engineer, application for such acceptance will not be considered by Engineer until after the
Effective Date of the Agreement.
12.02 All prices that Bidder sets forth in its Bid shall be based on the presumption that the Contractor
will furnish the materials and equipment specified or described in the Bidding Documents, as
supplemented by Addenda. Any assumptions regarding the possibility of post-Bid approvals of
“or-equal” or substitution requests are made at Bidder’s sole risk.
ARTICLE 13 – SUBCONTRACTORS, SUPPLIERS AND OTHERS
13.01 The Contract Documents may require the identification of certain Subcontractors, Suppliers,
individuals, or entities to be submitted to Owner in advance of a specified date prior to the
Effective Date of the Agreement, the apparent Successful Bidder, and any other Bidder so
requested, shall within five (5) days after Bid opening, submit to Owner a list of all such
Subcontractors, Suppliers, individuals, or entities proposed for those portions of the Work for
which such identification is required. Such list shall be accompanied by an experience statement
with pertinent information regarding similar projects and other evidence of qualification for each
such Subcontractor, Supplier, individual, or entity if requested by Owner. If Owner or Engineer,
after due investigation, has reasonable objection to any proposed Subcontractor, Supplier,
individual, or entity, Owner may, before the Notice of Award is given, request apparent
Successful Bidder to submit a substitute. In which case apparent Successful Bidder shall submit
an acceptable substitute, Bidder’s Bid price will be increased (or decreased) by the difference in
cost occasioned by such substitution, and Owner may consider such price adjustment in
evaluating Bids and making the Contract award.
13.02 If apparent Successful Bidder declines to make any such substitution, Owner may award the
Contract to the next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers,
individuals, or entities. Declining to make requested substitutions will not constitute grounds for
forfeiture of the Bid security of any Bidder. Any Subcontractor, Supplier, individual, or entity so
listed and against which Owner or Engineer makes no written objection prior to the giving of the
Notice of Award will be deemed acceptable to Owner and Engineer subject to revocation of such
acceptance after the Effective Date of the Agreement as provided in the Modified General
Conditions.
13.03 Contractor shall not be required to employ any Subcontractor, Supplier, individual, or entity
against whom Contractor has reasonable objection.
ARTICLE 14 – PREPARATION OF BID
14.01 The Bid Form included with the Bidding Documents shall be used and shall not be altered,
contain any unauthorized additions, deletions, or conditional bids.
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14.02 The Bidder shall not add any provision reserving the right to accept or reject an award, or to
enter into a Contract pursuant to an award.
14.03 The Bid shall not contain irregularities of any kind which make the Bid incomplete, indefinite, or
ambiguous as to its meaning.
14.04 All blanks on the Bid Form shall be completed in ink and the Bid Form signed in ink. Erasures or
alterations shall be initialed in ink by the person signing the Bid Form. A Bid price shall be
indicated for each section, Bid item, alternate, and unit price item listed therein. Alternative Bids
will not be considered unless specifically shown on the Bid Form. In the case of optional
alternatives the words “No Bid,” “No Change,” or “Not Applicable” may be entered.
14.05 A Bid by a corporation shall be executed in the corporate name by a corporate officer (whose
title must appear under the signature), accompanied by evidence of authority to sign. The
corporate seal shall be affixed and attested by the secretary or an assistant secretary. The
corporate address and state of incorporation shall be shown.
14.06 A Bid by a partnership shall be executed in the partnership name and signed by a partner (whose
title must appear under the signature), accompanied by evidence of authority to sign. The official
address of the partnership shall be shown.
14.07 A Bid by a limited liability company shall be executed in the name of the firm by a member and
accompanied by evidence of authority to sign. The state of formation of the firm and the official
address of the firm shall be shown.
14.08 A Bid by an individual shall show the Bidder’s name and official address and shall be signed by
the individual.
14.09 A Bid by a joint venture shall be executed by each of the joint venturers in the manner indicated
on the Bid Form. The official address of the joint venture shall be shown.
14.10 All names shall be printed in ink below the signatures.
14.11 The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall
be filled in on the Bid Form.
14.12 Street, postal and e-mail addresses and telephone number for communications regarding the Bid
shall be shown.
14.13 The Bid shall contain evidence of Bidder’s authority and qualification to do business in the state
where the Project is located, or Bidder shall covenant in writing to obtain such authority and
qualification prior to award of the Contract and attach such covenant to the Bid.
14.14 Bidder’s state contractor license number shall be shown on the Bid Form.
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14.15 All attachments, certifications or acknowledgements attached to the Bid shall be executed in the
same manner as the Bid.
ARTICLE 15 – BASIS OF BID; COMPARISON OF BIDS
15.01 Lump Sum
A. Bidders shall submit a Bid on a lump sum basis as set forth in the Bid Form.
15.02 Base Bid with Alternates
A. Bidders shall submit a Bid for the base Bid as shown on the Bid Form and include a separate
price for each alternate described in the Bidding Documents and as provided for in the Bid
Schedule. The price for each alternate will be the amount added to or deleted from the base Bid
if Owner selects the alternate.
15.03 Unit Price
A. Bidders shall submit a Bid on a unit price basis for each item of Work listed in the Bid
Schedule.
B. The total of all estimated prices will be the sum of the products of the estimated quantity of
each item and the corresponding unit price. The final quantities and Contract Price will be
determined in accordance with the Modified General Conditions.
C. Discrepancies between the multiplication of units of Work and unit prices will be resolved in
favor of the unit prices. Discrepancies between the indicated sum of any column of figures and
the correct sum thereof will be resolved in favor of the correct sum.
15.04 Allowances
A. For cash allowances the Bid price shall include such amounts as the Bidder deems proper for
Contractor's overhead, costs, profit, and other expenses on account of cash allowances, if any,
named in the Contract Documents, in accordance with the Modified General Conditions.
15.05 Bids will be compared on the basis of the totals of the lump sum and/or unit prices bid. The
resulting Total Contract Bid Price will be compared which will include and cover the furnishing
of all materials, and the performance of all labor requisite for proper completion of all the work
called for under the accompanying Contract, and in the manner set forth and described in the
Contract Documents.
15.06 The lowest Bidder will be that Bidder whose Bid totals the lowest number of dollars as
determined above.
ARTICLE 16 – SUBMITTAL OF BID
16.01 The Bid Forms in the Bidding Documents are to be completed and submitted with the Bid
security.
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16.02 A combined separate sealed Bid shall be received for both of the schools involved in this project
no later than the time and date prescribed and at the place indicated in the advertisement or
invitation for bids. The Bid shall be submitted in one single envelope. The envelope shall be
plainly marked with the Project title, Owners name and address in the middle of the envelope
and the name, address, license number, limitation and classification of Bidder in the upper left
hand corner of the envelope. The envelope shall contain the Bid security, the Bid and any other
required information as defined in the advertisement or invitation for bid or bid documents.
16.03 If a Bid is sent by mail or other delivery system, the sealed envelope containing the Bid shall be
enclosed in a separate package plainly marked on the outside with the notation “BID
ENCLOSED.” A mailed Bid shall be addressed to:
Brunswick County Board of Education
Capital Projects & Planning Department
199 Sessions Drive
Bolivia, North Carolina 28422
Attention: Craig Eckert/Cherie Suther
16.04 If received prior to the designated time of opening, bids will be securely kept, sealed. Mailed
bids will be treated in every respect as though filed in person and will be subject to the same
requirements. Bids received subsequent to the designated time of opening will be returned to the
Bidder unopened.
ARTICLE 17 – MODIFICATION AND WITHDRAWAL OF BID
17.01 A Bid may be withdrawn prior to the Bid opening by the Bidder by providing an appropriate
document duly executed in the same manner that a Bid must be executed and delivered to the
place where Bids are to be submitted prior to the date and time for the opening of Bids. Upon
receipt of such notice, the unopened Bid will be returned to the Bidder.
17.02 If a Bidder wishes to modify its Bid prior to Bid opening, Bidder must withdraw its initial Bid in
the manner specified in Paragraph 17.01 and submit a new Bid prior to the date and time for the
opening of Bids.
17.03 No Bid may be withdrawn for a period of 60 (sixty) days after Bids have been opened pending
the execution of a Contract with the successful bidder except as provided for in Section 143129.1 of the North Carolina General Statutes. A Bidder must file a duly signed written notice
within the time frame allowed under applicable General Statutes with the Owner and Engineer
promptly after the time set for the opening of bids that demonstrates to the reasonable
satisfaction of Owner that there was a material and substantial mistake in the preparation of its
Bid, and that the Bidder desires to withdraw its Bid. The Owner and Engineer will review the
request and if approved the Bid security will be returned. Thereafter, if the Work is rebid, that
Bidder will be disqualified from further bidding on the Work.
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ARTICLE 18 – OPENING OF BIDS
18.01 Bids will be opened at the time and place indicated in the advertisement or invitation to bid and,
unless obviously non-responsive, read aloud publicly. An abstract of the amounts of the base
Bids and major alternates, if any, will be made available to Bidders after the opening of Bids.
ARTICLE 19 – BIDS TO REMAIN SUBJECT TO ACCEPTANCE
19.01 All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but
Owner may, in its sole discretion, release any Bid and return the Bid security prior to the end of
this period.
ARTICLE 20 – EVALUATION OF BIDS AND AWARD OF CONTRACT
20.01 Owner reserves the right to reject any or all Bids, including without limitation, nonconforming,
nonresponsive, unbalanced, or conditional Bids if there is a reasonable doubt that the bid will
result in the lowest overall cost to the Owner even though it may be the low evaluated bid, or if it
is so unbalanced as to be tantamount to allowing an advanced payment.
20.02 Owner will reject the Bid of any Bidder that Owner finds, after reasonable inquiry and
evaluation, to not be responsible. If Bidder purports to add terms or conditions to its Bid, takes
exception to any provision of the Bidding Documents, or attempts to alter the contents of the
Contract Documents for purposes of the Bid, then the Owner will reject the Bid as
nonresponsive; provided that Owner also reserves the right to waive all minor informalities not
involving price, time, or changes in the Work.
20.03 More than one Bid for the same Work from an individual or entity under the same or different
names will not be considered. Reasonable grounds for believing that any Bidder has an interest
in more than one Bid for the Work may be cause for disqualification of that Bidder and the
rejection of all Bids in which that Bidder has an interest.
20.04 In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed
requirements, and such alternates, unit prices, and other data, as may be requested in the Bid
Form or prior to the Notice of Award.
20.05 In evaluating whether a Bidder is responsible, Owner will consider the qualifications of the
Bidder and may consider the qualifications and experience of Subcontractors and Suppliers
proposed for those portions of the Work for which the identity of Subcontractors and Suppliers
must be submitted as provided in the Bidding Documents.
20.06 Owner may conduct such investigations as Owner deems necessary to establish the
responsibility, qualifications, and financial ability of Bidders, proposed Subcontractors,
Suppliers, individuals, or entities proposed for those portions of the Work in accordance with the
Contract Documents.
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20.07 If Owner awards the contract for the Work, such award shall be to the responsible Bidder
submitting the lowest responsive Bid. It is the intention of the Owner to award a contract to the
lowest responsible Bidder for the Work at each of the three (3) running tracks.
ARTICLE 21 – CONTRACT SECURITY AND INSURANCE
21.01 The General Conditions, and as may be modified by the Supplementary Conditions, sets forth
Owner’s requirements as to performance and payment bonds and insurance. When the
Successful Bidder delivers the executed Agreement to Owner, it shall be accompanied by such
bonds and insurance documentation.
ARTICLE 22 – SIGNING OF AGREEMENT
22.01 When Owner issues a Notice of Award to the Successful Bidder, it shall be accompanied by the
required number of unsigned counterparts of the Agreement along with the other Contract
Documents which are identified in the Agreement as attached thereto. Within 10 days thereafter,
Successful Bidder shall sign and deliver the required number of counterparts of the Agreement
and attached documents to Owner. The Owner shall thereafter set a time and place for a
Preconstruction conference. One fully signed counterpart of the Contract Documents shall be
provided to the Contractor following review from the Owner’s legal counsel.
ARTICLE 23 – RETAINAGE
23.01 Provisions concerning Contractor’s rights to deposit securities in-lieu of retainage are set forth in
the Agreement.
ARTICLE 24 – COMMENCEMENT OF WORK
24.01 Upon execution and delivery of the Contract and the delivery of the required Performance and
Payment Bonds and insurance certificates and policies by the Contractor to the Owner, the
Contractor will be notified to proceed with the work of the Contract. The work of the Contract
shall be commenced within ten (10) days following such notification or as otherwise specified in
the Notice to Proceed.
24.02 The Contractor shall notify the Engineer, in writing, of his intention to enter upon the site of the
work at least three (3) days in advance of such entrance.
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BID FORM
Brunswick County Schools
North Brunswick High School
And
West Brunswick High School
Parking Lot Refurbishment
21.07052
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ARTICLE 1 – BID RECIPIENT
This Bid is submitted to:
Brunswick County Board of Education
35 Referendum Drive
Bolivia, North Carolina 28422
The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement
with Owner in the form included in the Bidding Documents to perform all Work as specified or
indicated in the Bidding Documents for the prices and within the times indicated in this Bid and in
accordance with the other terms and conditions of the Bidding Documents.
ARTICLE 2 – BIDDER’S ACKNOWLEDGEMENTS
2.01 Bidder accepts all of the terms and conditions of the Instructions to Bidders, including without
limitation those dealing with the disposition of Bid security. This Bid will remain subject to
acceptance for 90 days after the date of the Bid opening, or for such longer period of time that
Bidder may agree in writing upon request of Owner.
All Bidders shall comply with all applicable laws regulating the practice of general contracting as
contained in Chapter 87 of the General Statures of North Carolina. For contracts $30,000 or more,
except for certain specialty work as determined by the licensing board, bidders are required to
become licensed by the NC Licensing Board. Non-Licensed bidders are permitted 60 days after
bid opening to obtain proper licensing for the type of project being let.

ARTICLE 3 – BIDDER'S REPRESENTATIONS
3.01 In submitting this Bid, Bidder represents that:
A. Bidder has examined and carefully studied the Bidding Documents, the other related data
identified in the Bidding Documents, and the following Addenda, receipt of which is hereby
acknowledged.
Addendum No.

Addendum Date
_
_____

B. Bidder has visited the Project Site and has become familiar with and is satisfied as to the
general, local and Site conditions that may affect cost, progress, and performance of the
Work.
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C. Bidder is familiar with and is satisfied as to all federal, state and local Laws and Regulations
that may affect cost, progress and performance of the Work.
D. Bidder has carefully studied all: (1) reports of explorations and tests of subsurface conditions
at or contiguous to the Site and all drawings of physical conditions in or relating to existing
surface or subsurface structures, including Underground Facilities, at or contiguous to the
Site which have been included as a part of the Contract Documents.
E. Bidder has obtained and carefully studied (or accepts the consequences for not doing so) all
additional or supplementary examinations, investigations, explorations, tests, studies and data
concerning conditions (surface, subsurface and Underground Facilities) at or contiguous to
the Site which may affect cost, progress, or performance of the Work or which relate to any
aspect of the means, methods, techniques, sequences, and procedures of construction to be
employed by Bidder, including applying the specific means, methods, techniques, sequences,
and procedures of construction expressly required by the Bidding Documents to be employed
by Bidder, and safety precautions and programs incident thereto.
F. Bidder does not consider that any further examinations, investigations, explorations, tests,
studies, or data are necessary for the determination of this Bid for performance of the Work at
the price(s) bid and within the times and in accordance with the other terms and conditions of
the Bidding Documents.
G. Bidder is aware of the general nature of work to be performed by Owner and others at the
Site that relates to the Work as indicated in the Bidding Documents.
H. Bidder has correlated the information known to Bidder, information and observations
obtained from visits to the Site, reports and drawings identified in the Bidding Documents,
and all additional examinations, investigations, explorations, tests, studies, and data with the
Bidding Documents.
I.

Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies
that Bidder has discovered in the Bidding Documents, and the written resolution thereof by
Engineer is acceptable to Bidder or, if no written response was made by Engineer, that Bidder
has resolved the issue to its satisfaction prior to the submittal of its Bid.

J. The Bidding Documents are sufficient to indicate and convey understanding of all terms and
conditions for the performance of the Work for which this Bid is submitted.
K. Bidder will submit written evidence of its authority to do business in the state where the
Project is located not later than the date of its execution of the Agreement. Bidder must
comply with the requirements of the State of North Carolina and be appropriately licensed as
a Contractor as provided in General Statutes Chapter 87.
L. Bidder has not relied upon any information provided by the Engineer except information
which is part of the Bidding Documents and is in writing and in the form of a formal
addendum.
M. The submission of a Bid constitutes an incontrovertible representation by Bidder that Bidder
has complied with every requirement of the Bid Documents and the Instructions to Bidders,
and that without exception the Bid is premised upon performing and furnishing the Work
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required by the Bidding Documents and applying any specific means, methods, techniques,
sequences, and procedures of construction that may be shown or indicated or expressly
required by the Bidding Documents.
ARTICLE 4 – FURTHER REPRESENTATIONS
4.01 Bidder further represents that:
A. This Bid is genuine and not made in the interest of or on behalf of any undisclosed individual
or entity and is not submitted in conformity with any agreement or rules of any group,
association, organization or corporation;
B. Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false or
sham Bid;
C. Bidder has not solicited or induced any individual or entity to refrain from bidding; and
D. Bidder has not sought by collusion to obtain for itself any advantage over any other Bidder or
over Owner.
E. Bidder understands that contracts for work under this project will obligate the Bidder to
comply with the Federal Procurement Requirements as listed in the project specifications.
ARTICLE 5 – BASIS OF BID
1. The bid form furnished by the Brunswick County Board of Education with the proposal shall be
used and shall not be altered in any manner. DO NOT SEPARATE THE BID FORM FROM
THE PROPOSAL!
2. All entries on the bid form, including signatures, shall be written in ink.
3. Bidder will complete the Work in accordance with the Contract Documents for the following
price(s):
LUMP SUM BASE BID NORTH
Lump Sum Base Bid Price Including Structural Fill Allowance and Owner’s Contingency Allowance:
____________________________________________________________________________________
____________________________________________________________________________________
_______________________________________________________________________dollars
(words)
($______________________________)
(numbers)
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LUMP SUM BASE BID WEST
Lump Sum Base Bid Price Including Structural Fill Allowance, Owner’s Contingency Allowance and
Quantity Allowance:
____________________________________________________________________________________
____________________________________________________________________________________
_______________________________________________________________________dollars
(words)
($______________________________)
(numbers)
LUMP SUM BASE BID NORTH/WEST
Lump Sum Base Bid Price Including Structural Fill Allowance, Owner’s Contingency Allowance and
Quantity Allowance:
____________________________________________________________________________________
____________________________________________________________________________________
_______________________________________________________________________dollars
(words)
($______________________________)
(numbers)
QUANTITY ALLOWANCE:
Bidder shall provide unit prices and total cost amounts for the following items to complete the work in
accordance with Contract Documents. The unit prices below shall include all labor, materials, overhead,
profit, insurance, taxes, and miscellaneous costs to complete the finished work in place in accordance
with the project specifications and the Engineer’s requirements. The following items will also be used to
establish the Quantity Allowance and determine pricing if the Owner chooses to change the scope of work
not listed in the Contract Documents. The total Quantity Allowance will be included in the Lump Sum
Base Bid West and the Lump Sum Base Bid North/West.
QUANTITY ALLOWANCE
ITEM NO.

DESCRIPTION

QUANTITY

1

Asphalt Pavement and Stone Subbase

850

2

Parking Stall Line Stripes

800

3

Concrete Wheel Stop

90

Total

Quantity Allowance
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The unit prices quoted and accepted shall apply throughout the life of the contract and to be used if the
scope of the work as defined in the project specifications changes. The unit price shall be applied, as
appropriate, to compute the total value of changes in scope of the work all in accordance with the
Contract Documents. Fill in all blank amounts. The failure to include Unit Price and Total Cost amounts
may result in disqualification of the bid.
ADDITIVE ITEMS:
Bidder shall provide a unit price for the following item to complete the work in accordance with Contract
Documents. The unit price below shall include all labor, materials, overhead, profit, insurance, taxes, and
miscellaneous costs to complete the finished work in place in accordance with the project specifications
and the Engineer’s requirements. The following item will also be used to determine pricing if the Owner
chooses to change the scope of work not listed in the Contract Documents.
ADDITIVE ITEMS
ITEM NO.

DESCRIPTION

UNIT

1

Structural Fill

SY

UNIT PRICE

The unit price quoted and accepted shall apply throughout the life of the contract and to be used if the
scope of the work as defined in the project specifications changes. The unit price shall be applied, as
appropriate, to compute the total value of changes in scope of the work all in accordance with the
Contract Documents. Fill in all blank amounts. The failure to include Unit Price amounts may result in
disqualification of the bid.

ARTICLE 6 – TIME OF COMPLETION
6.01

6.02

Bidder agrees that the Work will be substantially complete within 45 calendar days after the
date when the Contract Times commence to run as provided in the Modified General
Conditions, and will be completed and ready for final payment in accordance with the Modified
General Conditions within 60 calendar days after the date when the Contract Times commence
to run. Notice to Proceed is anticipated to be June 9, 2021 and Final Completion date will be
August 7, 2021.
Bidder accepts the provisions of the Agreement as to liquidated damages in the event of failure to
complete the Work within the Contract Times.

ARTICLE 7 – ATTACHMENTS TO THIS BID
7.01

The following documents are attached to and made a condition of this Bid:
A. Required Bid security in the form of
B. List of Proposed Subcontractors*
C. List of Proposed Suppliers*
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D. List of Project References
E. Required Bidder Qualification Statement with Supporting Data
F. Affidavit of Non-Collusion
G. Proof of five (5) years of asphalt pavement construction experience and a list of five (5)
previously constructed parking lot projects of similar scope and size. Contact names,
telephone numbers and date of completion shall be listed for each project.
H. (List other documents as pertinent)

*Lists of Proposed Subcontractors and Suppliers are not required to be submitted with bid.
Owner may require these lists to be submitted by low bidder prior to contract award.
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ARTICLE 8 – BID SUBMITTAL
This Bid Submitted By:
If Bidder is:
An Individual
Name (typed or printed): __________________________________________
By: ________________________________________ (SEAL)
(Individual’s signature)
Doing business as: _______________________________
A Partnership
Partnership Name: ______________________________________ (SEAL)
By: _________________________________________
(Signature of general partner -- attach evidence of authority to sign)
Name (typed or printed): _________________________________
A Corporation
Corporation Name: __________________________________________ (SEAL)
State of Incorporation: _________________________________
Type (General Business, Professional, Service, Limited Liability): ________________________
By: _________________________________________________________
(Signature -- attach evidence of authority to sign)
Name (typed or printed): ________________________________________
Title: __________________________

(CORPORATE SEAL)

Attest _____________________________________
Date of Authorization to do business in [State Where Project is Located] is _____________
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A Joint Venture
Name of Joint Venture: _________________________________________
First Joint Venturer Name: ______________________________________ (SEAL)
By: ____________________________________________________
(Signature of first joint venture partner -- attach evidence of authority to sign)
Name (typed or printed): ____________________________________
Title: __________________________________
Second Joint Venturer Name: ________________________________ (SEAL)
By: ___________________________________________
(Signature of second joint venture partner -- attach evidence of authority to sign)
Name (typed or printed): ____________________________________
Title: ______________________________________
(Each joint venturer must sign. The manner of signing for each individual, partnership, and
corporation that is a party to the joint venture should be in the manner indicated above.)
Bidder's Business Address

______________________________________

______________________________________
Phone No. __________________
SUBMITTED on

Fax No.

___________________

_____________________, 20____.

State Contractor License No. _______________________.
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BID BOND
Any singular reference to Bidder, Surety, Owner or other party shall be considered plural where applicable.

BIDDER (Name and Address):

SURETY (Name, and Address of Principal Place of Business):

OWNER (Name and Address): Brunswick County Board of Education
35 Referendum Drive
Bolivia, North Carolina 28422

BID

Bid Due Date:
Description (Project Name— Include Location):

BOND
Bond Number:
Date:
Penal sum

$

(Words)
(Figures)
Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Bid Bond to be duly executed by an authorized officer, agent, or representative.
BIDDER
SURETY
(Seal)
(Seal)
Bidder’s Name and Corporate Seal
Surety’s Name and Corporate Seal
By:

Signature

By:

Signature (Attach Power of Attorney)

Print Name

Print Name

Title

Title

EJCDC® C-430, Bid Bond
Prepared by the Engineers Joint Contract Documents Committee.
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Attest:

Attest:

Signature
Title

Signature
Title

Note: Addresses are to be used for giving any required notice.
Provide execution by any additional parties, such as joint venturers, if necessary.
1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors, and
assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond. Payment of the
penal sum is the extent of Bidder’s and Surety’s liability. Recovery of such penal sum under the terms of this Bond
shall be Owner’s sole and exclusive remedy upon default of Bidder.

2. Default of Bidder shall occur upon the failure of Bidder to deliver within the time required by the Bidding
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding
Documents and any performance and payment bonds required by the Bidding Documents.
3. This obligation shall be null and void if:
3.1

Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding Documents (or any
extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding
Documents and any performance and payment bonds required by the Bidding Documents, or

3.2

All Bids are rejected by Owner, or

3.3

Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents (or any
extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety when required
by Paragraph 5 hereof).

4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after
receipt by Bidder and Surety of written notice of default from Owner, which notice will be given with reasonable
promptness, identifying this Bond and the Project and including a statement of the amount due.
5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice of
Award agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award including
extensions shall not in the aggregate exceed 120 days from the Bid due date without Surety’s written consent.
6. No suit or action shall be commenced under this Bond prior to 30 calendar days after the notice of default
required in Paragraph 4 above is received by Bidder and Surety and in no case later than one year after the Bid due
date.
7. Any suit or action under this Bond shall be commenced only in a court of competent jurisdiction located in the
state in which the Project is located.
8. Notices required hereunder shall be in writing and sent to Bidder and Surety at their respective addresses shown
on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by United States
Registered or Certified Mail, return receipt requested, postage pre-paid, and shall be deemed to be effective upon
receipt by the party concerned.
9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the authority
of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, seal, and deliver such
Bond and bind the Surety thereby.
EJCDC® C-430, Bid Bond
Prepared by the Engineers Joint Contract Documents Committee.
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10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of any
applicable statute that has been omitted from this Bond shall be deemed to be included herein as if set forth at
length. If any provision of this Bond conflicts with any applicable statute, then the provision of said statute shall
govern and the remainder of this Bond that is not in conflict therewith shall continue in full force and effect.
11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable.

EJCDC® C-430, Bid Bond
Prepared by the Engineers Joint Contract Documents Committee.
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Notice of Award

Date: _____________
Project: North Brunswick High School and West Brunswick High School Parking Lot Refurbishment
Owner: Brunswick County Board of Education

Owner's Contract No.:

Contract: North Brunswick High School and West Brunswick High
School Parking Lot Refurbishment

Engineer's Project No.: 21.07052

Bidder:
Bidder's Address:

You are notified that your Bid dated ___________for the above Contract has been considered. You are the
Successful Bidder and are awarded a Contract for _______________________________________________.
The Contract Price of your Contract is _____________________________________________
3 copies of the proposed Contract Documents accompany this Notice of Award.

You must comply with the following conditions precedent within fourteen (14) days of the date you receive
this Notice of Award.
1. Deliver to the Owner, Brunswick County Board of Education, fully executed counterparts of the
Contract Documents.
2. Deliver with the executed Contract Documents the Contract security, bonds and other documents as
specified.
Failure to comply with these conditions within the time specified will entitle Owner to consider you in
default, annul this Notice of Award, and declare your Bid security forfeited.
Within seven days after you comply with the above conditions, Owner will return to you one fully executed
counterpart of the Contract Documents.

By:

ACCEPTED

Brunswick County Board of Education
Owner
Authorized Signature
Title

Contractor
By:
Authorized Signature
Title

EJCDC C-510 Notice of Award
Prepared by the Engineers Joint Contract Documents Committee and endorsed by the Construction Specifications Institute.
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OWNER-CONTRACTOR AGREEMENT

SCHOOL NAME: (

)

THIS AGREEMENT, in three (3) copies, made this ( ) day of ________, Two Thousand and TwentyOne by and between Brunswick County Board of Education (herein referred to as the "Owner"), whose
mailing address is 35 Referendum Dr., Bolivia, NC 28422 and ___________________________. (herein
referred
to
as
the
"Contractor"),
whose
mailing
address
is
___________________________________________. Correspondence, submittals, and notices relating
to or required under this Contract shall be sent in writing to the above addresses; unless either party is
notified in writing by the other, of a change in address.

WITNESSETH:

WHEREAS, it is the intent of the Owner to obtain the services of the Contractor in connection
with the Parking Lot Refurbishment at (
) (hereinafter referred to as the "Project" or the
"Work"); and

WHEREAS, the Contractor desires to perform such construction in accordance with the terms and
conditions of this Agreement,

NOW, THEREFORE, in consideration of the promises made herein and other good and valuable
consideration, the following terms and conditions are hereby mutually agreed to, by and between the
Owner and Contractor:

Article 1
DEFINITIONS
1.1

All terms in this Agreement which are defined in the Information for Bidders and the General
Conditions shall have the meanings designated therein.

1.2

The Contract Documents are as defined in the General Conditions. Such documents form the
Contract, and all are as fully a part thereof as if attached to this Agreement or repeated herein.

Section C, Parking Lot Owner-Contractor Agreement
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Article 2
STATEMENT OF THE WORK
2.1

The Project is the Work identified in the plans and specifications prepared by ________________
dated ________, 2021 for Brunswick County Board of Education, ___________________,
including the following addenda:

______
A listing of the plans and specifications included in the Contract Documents is attached as Exhibit
A.
2.2

The Parties agree that the Project shall include the following alternates:
______

2.3

The Parties agree to the following modifications to the Project’s plans and specifications,
including the noted value engineering items:
List item(s) and proposed deduct/add(s). If none, delete this language list “None”

2.4

The Parties agree that the following allowances are included in the Contract Sum in Section 5.1
below:
List item(s) and proposed allowance(s). If none, delete this language list “None”

2.5

The Contractor shall provide and pay for all materials, tools, equipment, labor and professional
and non-professional services, and shall perform all other acts and supply all other things
necessary, to fully and properly perform and complete the Work, as required by the Contract
Documents.

2.6

The Contractor shall further provide and pay for all related facilities described in any of the
Contract Documents, including all work expressly specified therein and such additional work as
may be reasonably inferred therefrom, saving and excepting only such items of work as are
specifically stated in the Contract Documents not to be the obligation of the Contractor. The
totality of the obligations imposed upon the contractor by this Article and by all other provisions
of the Contract Documents, as well as the structures to be built and the labor to be performed,
is herein referred to as the "Work".

Section C, Parking Lot Owner-Contractor Agreement
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Article 3
DESIGN CONSULTANT
3.1

The Design Consultant (as defined in the General Conditions) shall be McGill Associates
whose address is 712 Village Road SW, Suite 103, Shallotte, NC 28470, however, that the Owner
may, without liability to the Contractor, unilaterally amend this Article from time to time by
designating a different person or organization to act as its Design Consultant and so advising the
Contractor in writing, at which time the person or organization so designated shall be the Design
Consultant for purposes of this Contract.
Article 4
TIME OF COMMENCEMENT AND COMPLETION

4.1

The Contractor shall commence the Work promptly upon the date established in the Notice to
Proceed. If there is no Notice to Proceed, the date of commencement of the Work shall be the
date of this Agreement or such other date as may be established herein.

4.2

Time is of the essence. The Contractor shall achieve Final Completion, as defined in the General
Conditions on or before the date established for Final Completion in the Supplemental
Conditions.

4.3

The Supplemental Conditions contains certain specific dates that shall be adhered to and are the
last acceptable dates unless modified in writing by mutual agreement between the Contractor
and the Owner. All dates indicate midnight unless otherwise stipulated. The only exceptions to
this schedule are defined in the General Conditions under 7.2 DELAYS AND EXTENSIONS OF TIME.

4.4

Should the Contractor fail to complete the Work on or before the dates stipulated for Substantial
Completion and/or Final Completion, or such later date as may result from an extension of time
granted by the Owner, he shall pay the Owner, as liquidated damages the sums set forth in the
General and Supplemental Conditions.
Article 5
CONTRACT SUM

5.1

Provided that the Contractor shall strictly and completely perform all of its obligations under the
Contract Documents, and subject only to additions and deductions by Modification or as
otherwise provided in the Contract Documents, the Owner shall pay to the Contractor, in current
funds and at the time and in the installments hereinafter specified, the sum of
______________________________________ Dollars ($___________) herein referred to as the
"Contract Sum". This amount includes the base bid and the Alternates in Section 2.2

5.2

The Contract Sum includes the value engineering items and other contract modifications noted
in Section 2.3 above that total $______________.

Section C, Parking Lot Owner-Contractor Agreement
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5.3

Unit Prices are established as follows for the Project:

Unit Price No. 1

$

Unit Price No. 2

$

Unit Price No. 3

$

Unit Price No. 4

$

Unit Price No. 5

$

Unit Price No. 6

$

Unit Price No. 7

$

Unit Price No. 8

$

Article 6
PROGRESS PAYMENTS
6.1

The Contractor hereby agrees that on or about the First day of the month for every month during
the performance of the Work he will deliver to the Owner's Project Manager an Application for
Payment in accordance with the provisions of Article 8 of the General Conditions. This date may
be changed upon mutual agreement, stated in writing, between the Owner and Contractor.
Payment under this Contract shall be made as provided in the General Conditions. Payments due
and unpaid under the Contract Documents shall not bear interest.

Article 7
OTHER REQUIREMENTS
7.1

The Contractor shall submit the Performance Bond, Labor and Material Payment Bond and
Certification of Insurance as required by the Contract Documents.

7.2

The Owner shall furnish to the Contractor one (1) set of drawings and one (1) set of
specifications, at no extra cost, for use in the Construction of the Work. Additional sets of
drawings or specifications may be obtained by the Contractor by paying the Owner for the costs
of reproduction, handling and mailing.

7.3

The Contractor shall make a good faith effort to utilize Historically Underutilized Businesses
(HUB’s) per N.C. Gen. Stat. 143-128.2, and as described in the construction documents.

Section C, Parking Lot Owner-Contractor Agreement
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7.4

The General Conditions, Supplemental Conditions and the plans and specifications, including any
addenda, are incorporated herein by reference.

7.5

This Agreement, together with any amendments or modifications, may be executed in one or
more counterparts, each of which shall be deemed an original and all of which shall be considered
one and the same agreement. This Agreement may also be executed electronically. By signing
electronically, the parties indicate their intent to comply with the Electronic Commerce in
Government Act (N.C.G.S § 66-358.1 et seq.) and the Uniform Electronic Transactions Act (N.C.G.S
§ 66-311 et seq.). Delivery of an executed counterpart of this Agreement by either electronic
means or by facsimile shall be as effective as a manually executed counterpart.

IN WITNESS WHEREOF, Brunswick County Board of Education (hereinbefore called the "Owner")
has caused these presents to be signed and its corporate seal to be hereunto affixed, attested by its
Chairperson and Secretary, and ________________ (hereinbefore called "Contractor") has caused these
presents to be signed by its President and its Corporate seal to be hereunto affixed, as hereinafter
attested, all as of the day and year first above written.

Section C, Parking Lot Owner-Contractor Agreement
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BRUNSWICK COUNTY BOARD OF EDUCATION
_________________________________________
Board Chairperson

ATTEST:
_______________________________________
Superintendent

[Corporate Seal]

__COMPANY NAME________

By: ________________________________________
_________________, President or Vice-President
(Print Name)

ATTEST:
__________________________
Corporate Secretary

[Corporate Seal]
This instrument has been preaudited in the manner required by the School Budget and Fiscal Control
Act.

___________________________________
Finance Officer

Date

Section C, Parking Lot Owner-Contractor Agreement

C-6

Back to Agenda

ATTACH INSURANCE CERTIFICATES
AND
PERFORMANCE AND PAYMENT BONDS
HERE

IC - 1

Back to Agenda

Notice to Proceed
Date: __________________________ ______
Project:
Owner: Brunswick County Board of Education

Owner's Contract No.:

Contract:

Engineer's Project No.: 21.07052

Contractor:
Contractor's Address:

You are notified that the Contract Times under the above Contract will commence to run
on_________________. On or before the 7th day following this date, you are to commence work
and start performing your obligations under the Contract Documents. In accordance with the
Agreement, the date of Substantial Completion is_____________, and the date of Final
Completion is______.

Contractor

Owner
Given by:

Authorized Signature

Authorized Signature

Title

Title

Date

Date

EJCDC C-550 Notice to Proceed
Prepared by the Engineers Joint Contract Documents Committee and endorsed by the Construction Specifications Institute.
April 2019
Project #19.07093
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ARTICLE 1
CONTRACT DOCUMENTS
1.1

GENERAL

1.1.1

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract (General,
Supplementary and other Conditions), the Drawings, the Specifications, and all Addenda issued prior to and all
Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order issued pursuant to the provisions of Article 10, (3) a written
interpretation issued by the Design Consultant, or (4) a written order for a minor change in the Work issued
pursuant to this contract.

1.1.2

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
local conditions under which the Work is to be performed, and correlated his observations with the requirements
of the Contract Documents.

1.1.3

All Drawings, Specifications and copies thereof furnished by the Design Consultant are and shall remain his
property. They are to be used only with respect to this Project and are not to be used on any other project.

1.1.4

The Contractor will be furnished with one set of drawings and specifications at no cost. Additional copies may
be purchased.
END OF ARTICLE 1
ARTICLE 2
OWNER

2.1

INFORMATION, SERVICES AND RIGHTS OF THE OWNER

2.1.1

The Owner shall at all times have access to the Work whenever it is in preparation or progress. The Contractor
shall provide safe facilities for such access.

2.1.2

The Owner shall not be responsible for or have control or charge of the construction means, methods,
techniques, sequences, or procedures, or for safety precautions and programs in connection with the Work,
and will not be responsible for the Contractor's failure to carry out the Work in accordance with the Contract
Documents. The Contractor shall be solely responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the Work. This requirement applies continuously throughout
contract performance and is not limited to regular working hours.

2.1.3

The Owner will have authority to require special inspection or testing of the work whether or not such Work is
then fabricated, installed, or completed. However, neither the Owner's authority to act under Subparagraph
2.2.4, nor any decision made by the Owner in good faith either to exercise or not to exercise such authority
shall give rise to any duty or responsibility of the Owner to the Contractor, any Subcontractor, any of their
agents or employees, or any other person performing any of the Work.

2.1.4

The Owner shall have the authority and discretion to call, schedule, and conduct job meetings to be attended
by the Contractor, representatives of his Subcontractors, and the Design Consultant, to discuss such matters
as procedures, progress, problems, and scheduling.

2.1.5

The Owner and Design Consultant shall not be responsible or liable to Contractor for the acts, errors or
omission of the Contractor, any separate Subcontractor, any separate contractor or any contractor's or
subcontractor's agents or employees, or any other persons performing any of the Work.

2.1.6

Information or services under the Owner's control shall be furnished by the Owner with reasonable promptness
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to avoid unreasonable delay in the orderly progress of the Work.
2.1.7

The parties acknowledge that the Owner may perform all or part of its obligations pursuant to this Agreement
through the Superintendent or his designee.

2.1.8

The foregoing rights are in addition to other rights of the Owner enumerated herein and those provided by law.

2.2

OWNER'S RIGHT TO STOP OR TO SUSPEND THE WORK

2.2.1

If the Contractor fails to correct defective Work or fails to carry out the Work or supply labor and materials in
accordance with the Contract Documents, the Owner by a written order may order the Contractor to stop the
Work, or any portion thereof, until the cause for such order has been eliminated; however, this right of the
Owner to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the
benefit of the Contractor or any other person or entity.

2.2.2

The Owner may order the Contractor in writing to suspend, delay, or interrupt all or any part of the Work for
such period of time as he may determine to be appropriate for the convenience of the Owner.

2.2.3

If the performance of all or any part of the Work (including the work of the Contractor and its subcontractors)
is, for an unreasonable period of time, suspended, delayed, or interrupted by an act of the Owner or the Design
Consultant in the administration of this Contract, or by failure of any one of them to act within the time specified
in this Contract (or if no time is specified, within a reasonable time), an adjustment shall be made for an increase
in the actual time required for performance of the Work by the Contractor, due solely to such unreasonable
suspension, delay, or interruption and the Contract modified in writing accordingly. However, no claim shall be
made under this Subparagraph for any suspension, delay, or interruption pursuant to Subparagraph 2.3.1, or
for which claim is provided or excluded under any other provision of this Contract. No claim under this
Subparagraph shall be allowed on behalf of the Contractor or its subcontractors, unless within 10 days after
the act or failure to act involved, and for continuing or ongoing acts or failures to act within 10 days of the first
day of the act or failure to act the Contractor submits to the Owner a written statement setting forth, as fully as
then practicable, the extent of such claim, and unless the claim is asserted in writing within 20 days after the
termination of such suspension, delay, or interruption. For continuing or ongoing acts or failures to act, the
Contractor shall update its written statement every 15 days until the suspension, delay or interruption is
terminated. The Contractor shall waive any and all claims not filed in strict conformance with this paragraph.
The Contractor shall indemnify, defend and hold the Owner harmless from any claim by a Subcontractor that
is waived because it is not filed in strict conformance with this paragraph or any other provision of this
Agreement regarding claims.

2.2.4

In the event of a suspension of work or delay or interruption of work, the Contractor will and will cause his
subcontractors to protect carefully his, and their, materials and work against damage or injury from the weather
and maintain completed and uncompleted portions of the work as required by the Contract Documents. If, in
the opinion of the Owner, any work or material shall have been damaged or injured by reason of failure on the
part of the Contractor or any of his subcontractors to so protect same, such work and materials shall be removed
and replaced at the expense of the Contractor.

2.2.5

No claim by the Contractor shall be allowed if asserted after final payment under this Contract or if it is not
asserted in strict conformance with Subparagraph 2.2.

2.3

OWNER'S RIGHT TO CARRY OUT THE WORK

2.3.1

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and
fails within ten days after the date written notice is mailed by the Owner to commence and continue remedy of
such default or neglect with diligence and promptness, the Owner may, without prejudice to any other remedy
he may have, make good such deficiencies and may further elect to complete all Work thereafter through such
means as the Owner may select, including the use of a new contractor. In such case the Owner shall issue a
Change Order deducting from the payments then or thereafter due the Contractor the cost of correcting such
deficiencies, including compensation for the Design Consultant's additional services made necessary by such
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default, neglect or failure. Such action by the Owner and the amount charged to the Contractor are both subject
to the prior approval of the Design Consultant. If the payments then or thereafter due the Contractor are not
sufficient to cover such amount, the Contractor shall pay the difference to the Owner. Notwithstanding the
Owner's right to carry out a portion of the work, warranty, maintenance and protection of the work remains the
Contractor's responsibility. Further, the provisions of this paragraph do not affect the Owner's right to require
the correction of defective or non-conforming work in accordance with this contract.
END OF ARTICLE 2
ARTICLE 3
CONTRACTOR
3.1

DEFINITION

3.1.1

This entire Contract is not one of agency by the Contractor for Owner but one in which Contractor is engaged
independently in the business of providing the services and performing the Work herein described as an
independent contractor.

3.2

REVIEW OF CONTRACT DOCUMENTS

3.2.1

Before placing his proposal to the Owner, and continuously after execution of the Contract, the Contractor shall
carefully study and compare the Contract Documents and shall at once report to the Owner any error,
inconsistency or omission he may discover, including any requirement which may be contrary to any law,
ordinance, rule, regulation or order of any public authority bearing on the performance of the Work. If the
Contractor has reported in writing an error, inconsistency or omission, has promptly stopped the affected work
until otherwise instructed, and has otherwise followed the instructions of the Owner, the Contractor shall not be
liable to the Owner or the Design Consultant for any damage resulting from any such errors, inconsistencies or
omissions in the Contract Documents. The Contractor shall perform no portion of the Work at any time without
Contract Documents and, where required, approved Shop Drawings, Product Data or Samples for such portion
of the Work.

3.2.2

All designs, drawings, specifications, design calculations, notes and other works provided for this contract are
the sole property of the Owner and may not be used on any other design or construction project. The use of
the design, including tracings and specifications, by any person or entity, for the purpose other than the Project,
shall be at the full risk of such person or entity

3.3

SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1

The Contractor shall supervise and direct the Work, using his best skill and attention. He shall be solely
responsible for and have control over all construction means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Contract. The Contractor shall be solely responsible for
initiating, maintaining and supervising all safety precautions and programs in connection with the Work and all
statutory or legal requirements. This requirement applies continuously throughout contract performance and
is not limited to regular working hours.

3.3.2

The Contractor shall be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and Sub- subcontractors, suppliers, their agents and employees, and other persons performing any of the Work
and for their compliance with each and every requirement of the Contract Documents, in the same manner as
if they were directly employed by the Contractor.

3.3.3

The Contractor shall not be relieved from his obligations to perform the Work in accordance with the Contract
Documents either by the acts, failures to act or duties of the Owner or the Design Consultant in their
administration of the Contract, or by inspections, tests or approvals (or the lack thereof) required or performed
under Paragraph 6.5 by persons other than the Contractor.
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3.3.4

The Contractor shall verify all grades, lines, levels and dimensions as indicated and shown on the plans and
specifications prior to beginning the work and shall immediately report in writing any errors or inconsistencies
to the Design Consultant before commencing the work.

3.3.5

Contractor shall protect existing surfaces, finishes and adjacent facilities from damage during construction.
Any damage shall be repaired by Contractor at his own expense prior to completion of the Project. Prior to
construction start, Contractor and Owner shall perform an inspection to record existing conditions, damaged
and undamaged.

3.4

LABOR AND MATERIALS

3.4.1

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, supplies, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary or proper for or incidental to the execution and
completion of the Work required by and in accordance with the Contract Documents and any applicable code
or statute, whether specifically required by the Contract Documents or whether their provision may reasonably
be inferred as necessary to produce the intended results, whether temporary or permanent and whether or not
incorporated or to be incorporated in the Work. Final payment will not be made until the Work is so completed.

3.4.2

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the Work any unfit person or anyone not skilled in the task assigned to him. The Owner may, by
notice in writing, require the Contractor to remove from the work any employee the Owner deems incompetent,
careless or otherwise objectionable. All agents and workers of the contractor and its subcontractors shall wear
identification badges provided by the Contractor at all times they are on the Owner’s property. The identification
badges shall at a minimum display the company name, telephone number and employee’s picture and name
and must be worn in plain view at all times. Additionally, once school staff occupies the building, all contractors
and their respective subcontractors shall be required to sign in and out of the visitor’s log each day they are
performing services. They must also wear a visitor’s pass which will indicate to staff that they have met this
requirement which applies to anyone performing services anywhere on the school property.

3.4.3

The Contractor shall be responsible for ensuring that the work is completed in a skillful and workmanlike
manner.

3.4.4

All equipment, apparatus and/or devices of any kind to be incorporated into the work that are shown or indicated
on the drawings or called for in the specifications or required for the completion of the work shall be entirely
satisfactory to the Owner and the Design Consultant as regards operations, capacity and/or performance. No
approval, either written or verbal, of any drawings, descriptive data or samples of such equipment, apparatus
and/or device shall relieve the Contractor of his responsibility to turn over the same in good working order for
its intended purpose at the completion of the Work in complete accordance with the Contract Documents. Any
equipment, apparatus and/or device not fulfilling these requirements shall be removed and replaced by proper
and acceptable equipment, etc. or put in good working order satisfactory to the Owner and Design Consultant
without additional cost to the Owner.

3.4.5

All materials and Work shall meet North Carolina Building Codes. Should there be any discrepancies between
design and code, the more stringent requirement shall apply. All materials shall comply with standards (or
approved products) as set by the specifications. Unless otherwise specified, NO ASBESTOS CONTAINING
MATERIALS SHALL BE INSTALLED. BY DEFINITION, INSTALLATION OF ASBESTOS MATERIALS WILL
BE CONSIDERED CONTRACTOR’S NEGLIGENCE AND THE CONTRACTOR SHALL PERFORM ALL
NECESSARY WORK TO REMOVE THE ASBESTOS AND RESTORE THE SITE TO THE ‘PRE-CONTRACT’
CONDITION. Contractor shall assume all facilities built prior to 1979 have lead-based paint. Any paint removal
shall be in accordance with OSHA standard pertaining to lead (29 CFR 1915.1025).
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3.5

WARRANTY

3.5.1

The Contractor warrants to the Owner and the Design Consultant that all materials and equipment furnished
under this Contract will be new unless otherwise specified, and that all workmanship will be of first class quality,
free from faults and defects and in conformance with the Contract Documents and all other warranties and
guaranties specified therein. Where no standard is specified for such workmanship or materials, they shall be
the best of their respective kinds. All Work not conforming to these requirements, including substitutions not
properly approved and authorized, may be considered defective. If required by the Owner or the Design
Consultant, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and
equipment. This warranty is not limited by the provisions of Article 11.

3.5.2

The warranties set forth in this Paragraph 3.5 and elsewhere in the Contract Documents shall survive Final
Completion of the Work.

3.5.3

If, within one year after the Date of Substantial Completion of the Work or designated portion thereof or within
one year after acceptance by the Owner of designated equipment or within such longer period of time as may
be prescribed by law or by the terms of any applicable special warranty required by the Contract Documents,
any of the Work is found to be defective, not in accordance with the Contract Documents, or not in accordance
with the guarantees and warranties specified in the Contract documents, the Contractor shall correct it within
five (5) working days or such other period as mutually agreed, after receipt of a written notice from the Owner
to do so unless the Owner has previously given the Contractor a written acceptance of such condition. The
Owner shall give such notice with reasonable promptness after discovery of the condition. For items, which
remain incomplete or uncorrected on the date of Substantial Completion, the one-year warranty shall begin on
the date of Final Completion of the Work. If the Contract Documents include painting work, the one year
warranty period in this section shall be extended to two years.

3.5.4

If at any time deficiencies in the Work are discovered which are found to have resulted from fraud or
misrepresentation, or an intent or attempt to or conspiracy to defraud the Owner by the Contractor, any
Subcontractor or Supplier, the Contractor will be liable for replacement or correction of such Work and any
damages which Owner has incurred related thereto, regardless of the time limit of any guarantee or warranty.

3.5.5

The Contractor shall bear the cost of making good all work of the Owner, separate contractors or others,
destroyed or damaged by such correction or removal required under this Article 3, Article 11 or elsewhere in
the Contract Documents.

3.6

TAXES

3.6.1

The Contractor shall pay all sales, consumer, use and other similar taxes for the Work or portions thereof
provided by the Contractor which are legally enacted at the time bids are received, whether or not yet effective.

3.6.2

The Contractor shall provide a completed Contractor’s Sales Tax Report (attached hereto as Appendix A) with
each application for payment for all items provided by the Contractor or any Sub-Contractors and incorporated
into this project. The Contractor shall account for at least 2% of the total contract amount in sales tax or provide
justification satisfactory to the Owner that the actual sales tax paid is less than 2%. In the event the Contractor
does not provide adequate justification to support the shortfall, the Contractor shall pay the Owner the difference
between the amount accounted for and the 2% minimum. Such compensation shall not be deemed a penalty,
but reimbursement of funds the Owner would otherwise be entitled to recover from the State.

3.6.3

Sales and Use Tax. Contractor shall be responsible for complying with any applicable sales and use tax
obligations imposed by Chapter 105, Article 5 of the North Carolina General Statutes. Where Contractor has
been contracted with to oversee “new construction” or “reconstruction” as defined in G.S. 105-164.4H,
Contractor shall be responsible for issuing and maintaining an Affidavit of Capital Improvement.

3.7

PERMITS, FEES AND NOTICES

3.7.1

The Contractor shall secure and pay for the building permit and for all other permits and governmental fees
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necessary for the proper execution and completion of the Work. Costs for service and final service connections
by public utilities will be reimbursed to the Contractor by the Owner. The Owner shall not be responsible for
the cost of any temporary utilities.
3.7.2

Each Contractor will pay for his own license and reinspection fees for his part of the work necessary for the
proper execution and completion of the work.

3.7.3

The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful orders
of any public authority bearing on the performance of the Work.

3.8

PROGRESS SCHEDULE

3.8.1

The Contractor shall prepare and submit to the Owner for the Owner's review and approval an estimated
progress schedule for the Work. This schedule shall be in accordance with any general requirements included
in the specifications for this project.

3.9

RESPONSIBILITY FOR COMPLETION

3.9.1

The Contractor shall furnish such manpower, materials, facilities and equipment and shall work such hours,
including night shifts, overtime operations and Sundays and holidays, as may be necessary to ensure the
performance of the Work within the Milestone and Completion dates specified in the Owner-Contractor
Agreement.

3.9.2

If the actions taken by the Contractor are not satisfactory, the Design Consultant or Owner may direct the
Contractor to take any and all actions necessary to ensure completion within the required Milestone and
Completion dates, without additional cost to the Owner. In such event, the Contractor shall continue to assume
responsibility for his performance and for completion within the required dates.

3.10

DOCUMENTS AND SAMPLES AT THE SITE

3.10.1

The Contractor shall maintain at the site for the Owner one record copy of all Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples. These shall be delivered
to the Owner upon completion of the Work.

3.11

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.11.1

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the Work or in the work of the Owner or any separate contractor, all Shop Drawings, Product
Data, Manuals and Samples required by the Contract Documents.

3.11.2

Do not order materials until receipt of written approval. Furnish materials equal in every respect to approved
samples.

3.11.3

By approving and submitting Shop Drawings, Product Data, Manuals and Samples, the Contractor represents
that he has determined and verified all materials, field measurements, and field construction criteria related
thereto, and that he has checked and coordinated the information contained within such submittals with the
requirements of the Work and of the Contract Documents. The Contractor shall adhere to any supplementary
processing and scheduling instructions pertaining to Shop Drawings, which may be issued by the Design
Consultant.

3.11.4

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documents by the Design Consultant's review of Shop Drawings, Product Data, Samples or Manuals under
unless the Contractor has specifically informed the Design Consultant in writing of such deviation at the time of
submission and the Design Consultant has given written approval to the specific deviation. The Contractor
shall not be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data, Samples,
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or Manuals by the Design Consultant's review thereof.
3.11.5

The Contractor shall make corrections required by the Design Consultant and shall resubmit the required
number of corrected copies of Shop Drawings or new Product Data or Samples. The Contractor shall direct
specific attention, in writing or on resubmitted Shop Drawings, Product Data or Samples, to revisions other than
those requested by the Design Consultant on previous submittals. Resubmittals necessitated by required
corrections due to Contractor's errors or omissions shall not be cause for extension of Contract Time, and any
costs associated with the processing of these resubmittals shall be paid by the Contractor.

3.11.6

No portion of the Work requiring submission of Shop Drawings, Product Data, Samples or Manuals shall be
commenced until the submittal has been approved by the Design Consultant. All such portions of the Work
shall be in accordance with approved submittals.

3.12

EQUAL PRODUCTS AND SUBSTITUTIONS

3.12.1

All materials, supplies and articles furnished under this Contract shall, whenever specified and otherwise
practicable, be the standard products of recognized, reputable manufacturers. Unless otherwise specifically
provided in the Contract Documents, the naming of a certain brand, make, manufacturer or article, device,
product, material, fixture or type of construction shall convey the general style, type, character and standard of
quality of the article desired and shall not be construed as limiting competition. The Contractor, in such cases,
may with Owner approval, use any brand, make, manufacturer, article, device, product, material, fixture, form
or type of construction which in the judgment of the Design Consultant is equal to that specified. An item may
be considered equal to the item so named or described if, in the opinion of the Owner and Design Consultant
(1) it is at least equal in quality, durability, appearance, strength, and design; (2) it will perform at least equally
the specific function imposed by the general design for the work being contracted for or the material being
purchased; and (3) it conforms substantially, even with deviations, to the detailed requirements for the item in
the specifications. Approval by the Owner and Design Consultant will be granted based upon considerations
of quality, workmanship, economy of operation, suitability for the purpose intended, and acceptability for use
on the Project.

3.12.2

Contractor must provide evidence that proposed substitution does not require revisions to the Contract
Documents, that is consistent with Contract Documents, and will produce the indicated results, and is
comparable with other portions of the Work. Contractor must provide a detailed comparison of significant
qualities or proposed substitution with those of the Work Specified, including but not limited to the following
significant qualities: performance, weight, size, durability, visual effect, sustainable design features, warranties,
and any specific features and requirements indicated in Contract Documents. An annotated copy of applicable
Specification Section and point-by-point comparison between specified product and the proposed substitution
describing each point of compliance, non-compliance, and variance between the specified and proposed
product shall be provided.

3.13

USE OF SITE

3.13.1

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits, easements,
right-of- way agreements and the Contract Documents. The Contractor shall not unreasonably encumber the
site, in the opinion of the Owner, with any materials, equipment or trailers nor shall he block the entrances or
otherwise prevent reasonable access to the site, other working and parking areas, completed portions of the
Work and/or properties, storage areas, areas of other facilities that are adjacent to the worksite. If the
Contractor fails or refuses to move said material, equipment or trailers within 24 hours of notification by the
Owner, to so do, the Owner shall have the right, without further notice, to remove, at the Contractor's expense,
any material, equipment and/or trailers which the Owner deems are in violation of this paragraph.

3.14

CUTTING AND PATCHING OF WORK

3.14.1

The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or any separate
contractors by cutting, patching or otherwise altering any work, or by excavation.
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3.14.2

Existing structures and facilities including but not limited to building, utilities, topography, streets, curbs, walks,
etc., that are damaged or removed due to required excavations or other construction work, shall be patched,
repaired or replaced by the Contractor to satisfaction of the Design Consultant and the Owner of such structures
and facilities and authorities having jurisdiction.

3.15

CLEANING UP

3.15.1

The Contractor at all times shall keep the premises free from accumulation of waste materials or rubbish caused
by his operations. If the Contractor fails to clean up during or at the completion of the Work, the Owner may
do so and the cost thereof shall be charged to the Contractor.

3.16

INDEMNIFICATION

3.16.1

To the fullest extent permitted by law, the Contractor shall, at his sole cost and expense, indemnify, defend,
and hold harmless the Owner and the Design Consultant and their agents, representatives, and employees
from and against all claims, actions, judgments, costs, liabilities, penalties, damages, losses and expenses,
including but not limited to attorneys' fees, arising out of or caused by any negligent act, error or omission of
the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for whose
acts any of them may be liable. The above obligation shall not be construed to negate, abridge, or otherwise
reduce any other right or obligation of indemnity, which would otherwise exist as to any party or person,
described in this Paragraph 3.16. The parties agree that this indemnification clause is an “evidence of
indebtedness” for purpose of N.C. Gen. Stat. § 6-21.2. The parties also specifically acknowledge that the
Owner is a public body and it is the intent of the parties that the Owner not incur any expenses when the
Contractor is solely responsible for the claims.

3.16.2

In any and all claims against the Owner or the Design Consultant or any of their agents, representatives, or
employees by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable, the indemnification obligation under this
Paragraph 3.16 shall not be limited in any way by Contractor’s insurance coverage required herein.

3.16.3

No provision of this Paragraph 3.16 shall give rise to any duties on the part of the Design Consultant or the
Owner, or any of their agents, representatives, or employees.

3.18

CONDITIONS AFFECTING THE WORK

3.18.1

The Contractor shall be responsible for taking all steps necessary to ascertain the nature and location of the
Work and the general and local conditions, which can affect the Work or the cost thereof. The Owner assumes
no responsibility for any understanding or representation about conditions affecting the Work made by any of
his officers, employees, representatives, or agents prior to the execution of the Contract, unless such
understandings or representations are expressly stated in the Contract Documents.

3.19

MISCELLANEOUS.

3.19.1

The Contractor shall provide documentation acceptable to the Owner showing the amount of MBE participation
(including a complete list of all subcontractors and their final subcontract amounts) and sales tax paid by the
Contractor and its subcontractors for materials purchased for Projects completed under this contract.

3.20

APPLICABLE LAWS.

3.20.1

This Contract and the relationship of the parties shall be governed by the laws of the state of North Carolina.

3.20.2

Contractor shall comply with all applicable laws and regulations in providing services under this
Contract. Contractor shall not employ any individuals to provide services to the Owner who are not authorized
by federal law to work in the United States. The Contractor represents that it is aware of and in compliance
with the Immigration Reform and Control Act and North Carolina law (Article 2 of Chapter 64 of the North
Carolina General Statutes) requiring use of the E-Verify system. The Contractor further warrants that it will use
the E-Verify system to verify employment eligibility of all its employees throughout the term of this Contract, and
that it will remain in compliance with all I-9 requirements throughout the term of this Contract. The Contractor
shall also ensure that any subcontractors use the E-Verify system at all times while providing subcontracted
services in connection with this Contract. Contractor is responsible for providing affordable health care coverage
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to all of its full-time employees providing services to the school system. The definitions of “affordable coverage”
and “full-time employee” are governed by the Affordable Care Act and accompanying IRS and Treasury
Department regulations.
3.20.3

The Contractor also acknowledges that G.S. § 14-208.18 prohibits anyone required to register as a sex offender
under Article 27A of Chapter 14 of the General Statutes from knowingly being on the premises of any school.
The Contractor shall conduct or arrange to have conducted, at its own expense, sexual offender registry checks
on each of its employees, agents, ownership personnel, or contractors (“contractual personnel”) who will
engage in any service on or delivery of goods to school system property or at a school-system sponsored event,
except checks shall not be required for individuals who are solely delivering or picking up equipment, materials,
or supplies at: (1) the administrative office or loading dock of a school; (2) non-school sites; (3) schools closed
for renovation; or (4) school construction sites. The checks shall include at a minimum checks of the State Sex
Offender and Public Protection Registration Program, the State Sexually Violent Predator Registration Program,
and the National Sex Offender Registry (“the Registries”). For the Contractor’s convenience only, all of the
required registry checks may be completed at no cost by accessing the United States Department of Justice
Sex Offender Public Website at http://www.nsopw.gov/. The Contractor shall provide certification on the Sexual
Offender Registry Check Certification Form that the registry checks were conducted on each of its contractual
personnel providing services or delivering goods under this Agreement prior to the commencement of such
services or the delivery of such goods. The Contractor shall conduct a current initial check of the registries (a
check done more than 30 days prior to the date of this Agreement shall not satisfy this contractual obligation).
In addition, the Contractor agrees to conduct the registry checks and provide a supplemental certification form
before any additional contractual personnel are used to deliver goods or provide services pursuant to this
Agreement. The Contractor further agrees to conduct annual registry checks of all contractual personnel and
provide annual certifications at each anniversary date of this Agreement. The Contractor shall not assign any
individual to deliver goods or provide services pursuant to this Agreement if said individual appears on any of
the listed registries. The Contractor agrees that it will maintain all records and documents necessary to
demonstrate that it has conducted a thorough check of the registries as to each contractual personnel, and
agrees to provide such records and documents to the Owner upon request. The Contractor specifically
acknowledges that the Owner retains the right to audit these records to ensure compliance with this section at
any time in the Owner’s sole discretion. Failure to comply with the terms of this provision shall be deemed a
material breach of the Agreement. In addition, the Owner may conduct additional criminal records checks at
the Owner’s expense. If the Owner exercises this right to conduct additional criminal records checks, the
Contractor agrees to provide within seven (7) days of request the full name, date of birth, state of residency for
the past ten years, and any additional information requested by the Owner for all contractual personnel who
may deliver goods or perform services under this Agreement. The Contractor further agrees that it has an
ongoing obligation to provide the Owner with the name of any new contractual personnel who may deliver goods
or provide services under the Agreement. The Owner reserves the right to prohibit any contractual personnel
of the Contractor from delivering goods or providing services under this Agreement if the Owner determines, in
its sole discretion, that such contractual personnel may pose a threat to the safety or well-being of students,
school personnel or others.

3.20.4

Anti-Nepotism. Contractor warrants that, to the best of its knowledge and in the exercise of due diligence, none
of its corporate officers, directors, or trustees and none of its employees who will directly provide services under
this Agreement are immediate family members of any member of the Board of Education or of any principal or
central office staff administrator employed by the Board. For purposes of this provision, “immediate family”
means spouse, parent, child, brother, sister, grandparent, or grandchild, and includes step, half, and in-law
relationships. Should Contractor become aware of any family relationship covered by this provision or should
such a family relationship arise at any time during the term of this Agreement, Contractor shall immediately
disclose the family relationship in writing to the Superintendent of the Schools. Unless formally waived by the
Board, the existence of a family relationship covered by this Agreement is grounds for immediate termination
by Owner without further financial liability to Contractor.

3.20.5

Restricted Companies Lists. Provider represents that as of the date of this Contract, Provider is not included
on the Final Divestment List created by the North Carolina State Treasurer pursuant to N.C. Gen. Stat. § 14786.58. Provider also represents that as of the date of this Contract, Provider is not included on the list of
restricted companies determined to be engaged in a boycott of Israel created by the North Carolina State
Treasurer pursuant to N.C. Gen. Stat. § 147-86.81.
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3.21

COMPLIANCE WITH BOARD POLICIES AND PROCEDURES
The Contractor agrees to comply with the all of the Owner’s policies at all times that the Contractor, its
subcontractors and employees are on the Owner’s property. The Contractor acknowledges that Board policies
are available for review at the Owner’s website and agrees to comply with the policies. The Contractor also
agrees to comply with the following provisions:

3.21.1

The Contractor, its Subcontractors and employees shall not possess or carry, whether openly or concealed, any
gun, rifle, pistol, or explosive on any property owned by the Owner. This includes firearms locked in containers,
vehicles or firearm racks within vehicles. The Contractor, its Subcontractors and employees shall not cause,
encourage or aid a minor, who is less than 18 years old to possess or carry, whether openly or concealed, any
weapons on any property owned by the Owner.

3.21.2

The Contractor, its Subcontractors and employees, are prohibited from profane, lewd, obscene or offensive
conduct or language, including engaging in sexual harassment.

3.21.3

The Contractor and its Subcontractors shall not manufacture, transmit, conspire to transmit, possess, use or be
under the influence of any alcoholic or other intoxicating beverage, narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana or anabolic steroids, or possess, use, transmit or conspire to transmit
drug paraphernalia on any property owned by the Owner.

3.21.4

The Contractor and its Subcontractors may not at any time use or display tobacco or nicotine-containing
products, including but not limited to electronic cigarettes (e-cigarettes), on school premises, both indoor and
outdoor. The prohibition of the display of tobacco or nicotine products shall not extend to a display that has a
legitimate instructional or pedagogical purpose. For purposes of this Contract, “tobacco product” is defined to
include cigarettes, cigars, blunts, bidis, pipes, chewing tobacco, snuff, and any other items containing or
reasonably resembling tobacco, tobacco products, or any facsimile thereof. “Tobacco use” includes smoking,
chewing, dipping, or any other use of tobacco products.

3.21.5

The Contractor, its Subcontractors and employees shall not solicit from or sell to students or staff within the
Owner’s facilities or campuses, and shall not give gifts of any value to school system employees.

3.21.6

Operators of all commercial vehicles on any property owned by the Owner shall be subject to post-accident,
random, reasonable suspicion and follow-up testing for drugs and alcohol.

3.21.7

The Contractor, its Subcontractors and employees are prohibited from using access to the site pursuant to this
Agreement as a means to date, court, or enter into a romantic or sexual relationship with any student enrolled
in the School System. The Contractor agrees to indemnify the Owner for claims against the Owner resulting
from relationships which have occurred or may occur between a student and an employee of the Contractor or
Subcontractor.
END OF ARTICLE 3
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ARTICLE 4
SUBCONTRACTORS
4.1

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

4.1.1

The Contractor, in compliance with the requirements of the Contract Documents, shall furnish in writing to the
Owner the names of the persons or entities (including those who are to furnish materials or equipment
fabricated to a special design) proposed for each of the principal portions of the Work. The Owner will promptly
reply to the Contractor in writing stating whether or not the Owner, after due investigation, has reasonable
objection to any such proposed person or entity.

4.1.2.

The Contractor shall identify in the list of names of the Subcontractors proposed, those Subcontractors that are
Minority Business Enterprises and the date each is planned to begin work on the project. If during the duration
of the project, the Contractor effects a substitution for any Subcontractor, or if additional subcontract
opportunities become available, the Contractor shall make a good faith effort to utilize Minority Business
Enterprises. At the completion of the project, the Contractor shall provide documentation acceptable to the
Owner showing the amount of MBE participation (including a complete list of all subcontractors and their final
subcontract amounts).
END OF ARTICLE 4
ARTICLE 5
WORK BY OWNER OR BY SEPARATE CONTRACTORS

5.1

OWNER'S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

5.1.1

The Owner reserves the right to perform work related to the Project with his own forces, and to award separate
contracts in connection with other portions of the Project or other work on the site under these or similar
Conditions of the Contract.

5.2

MUTUAL RESPONSIBILITY

5.2.1

Should the Contractor cause damage to the work or property of the Owner or of any separate contractor on the
Project, or to other work on the Site, or delay or interfere with the Owner's work on ongoing operations or
facilities or adjacent facilities or said separate contractor's work, the Contractor shall be liable for the same;
and, in the case of another contractor, the Contractor shall attempt to settle said claim with such other contractor
prior to such other contractor's institution of litigation or other proceedings against the Contractor.

5.2.2

Should a separate contractor cause damage to the Work or to the property of the Contractor or cause delay or
interference with the Contractor's performance of the Work, the Contractor shall present directly to said
separate contractor any claims it may have as a result of such damage, delay or interference (with an
information copy to the Owner) and shall attempt to settle its claim against said separate contractor prior to the
institution of litigation or other proceedings against said separate contractor.

5.2.3.

In no event shall the Contractor seek to recover from the Owner or the Design Consultant, and the Contractor
hereby waives any claims against the Owner and Design Consultant relating to any costs, expenses (including,
but not limited to, attorney's fees) or damages or other losses incurred by the Contractor as a result of any
damage to the Work or property of the Contractor or any delay or interference caused by any separate
contractor.

5.3

COORDINATION OF THE WORK

5.3.1

By entering into this contract, Contractor acknowledges that there may be other contractors on the site whose
work will be coordinated with that of his own. Contractor expressly warrants and guarantees that he will
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cooperate with other contractors and will do nothing to delay, hinder or interfere with the work of other separate
contractors, the Owner or Design Consultant. Contractor also expressly agrees that, in the event his work is
hindered, delayed, interfered with or otherwise affected by a separate contractor, his sole remedy will be a
direct action against the separate contractor as described in this Article 5. Contractor will have no remedy, and
hereby expressly waives any remedy, against the Owner and/or the Design Consultant on account of delay,
hindrance, interference or other event caused by a separate contractor.
END OF ARTICLE 5
ARTICLE 6
MISCELLANEOUS PROVISIONS
6.1

GOVERNING LAW

6.1.1

This contract shall be governed by the law of the State of North Carolina. The Contractor and Owner agree
that the county where the Project is located shall be the proper venue for any litigation arising out of this
Agreement.

6.1.2

Each and every provision of law and clause required by law to be inserted in this Contract shall be deemed to
be inserted herein and the Contract shall be read and enforced as though it were included herein. If through
mistake or otherwise, any such provision is not inserted or is not correctly or fully inserted, then upon the
application of either party, the Contract shall forthwith be physically amended to make such insertion.

6.2

CLAIMS AND DAMAGES

6.2.1

Should the Contractor or any of its Subcontractors suffer injury or damage to person or property because of
any act or omission of the Owner or Design Consultant, or of any of their employees, agents or others for whose
acts either is legally liable, the claim on behalf of the Contractor or its subcontractors shall be made in writing
to the Owner within 10 days after the first observance of such injury or damage; otherwise, the Contractor shall
have waived any and all rights he may have against the Owner or the Design Consultant, or their employees,
representatives and agents. The Contractor shall indemnify, defend and hold the Owner harmless from any
claim by a Subcontractor that is waived because it is not filed in strict conformance with this paragraph or any
other provision of this Agreement regarding claims.

6.4

RIGHTS AND REMEDIES

6.4.1

The duties and obligations of the Contractor imposed by the Contract Documents and the rights and remedies
of the Owner available thereunder shall be in addition to and not a limitation of any duties, obligations, rights
and remedies otherwise imposed or available by law.

6.4.2

Except as may be specifically agreed in writing, the failure of the Owner or the Design Consultant to insist in
any one or more instances upon the strict performance of any one or more of the provisions of this Contract,
or to exercise any right herein contained or provided by law, shall not be construed as a waiver or
relinquishment of the performance of such provisions or right(s) or of the right to subsequently demand such
strict performance or exercise such right(s), and the rights shall continue unchanged and remain in full force
and effect.

6.4.3

The Contractor agrees that he can be adequately compensated by money damages for any breach of this
Contract which may be committed by the Owner and hereby agrees that no default, act, or omission of the
Owner or the Design Consultant, except for failure to make progress payments as required by the Contract
Documents, shall constitute a material breach of the Contract entitling the Contractor to cancel or rescind the
provisions of this Contract or (unless the Owner shall so consent or direct in writing) to suspend or abandon
performance of all or any part of the Work. The Contractor hereby waives any and all rights and remedies to
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which he might otherwise be or become entitled, save only his right to money damages.
6.4.4

Contractor and Owner acknowledge that the Contract Documents shall not be construed against Owner due to
the fact that they may have been drafted by Owner. For purposes of construing the Contract Documents, both
Contractor and Owner shall be considered to have jointly drafted the Contract Documents.

6.4.5

In the event that Owner incurs attorney’s fees or litigation expenses in connection with enforcing or protecting
its rights under the Contract Documents or defending any claim or lawsuit brought against it arising out of the
Work or the Contract Documents, Contractor shall reimburse Owner for such reasonable attorney's fees and
expenses.

6.5

TESTS

6.5.1

If the Contract Documents, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the Work to be inspected, tested, or approved, the Contractor shall give the
Owner timely notice of its readiness so the Design Consultant and the Owner may observe such inspection,
testing or approval. The Contractor shall bear all costs of such inspections, tests or approvals conducted by
public authorities. Unless otherwise provided, the Owner shall bear all costs of other inspections, tests or
approvals.

6.5.2

Unless otherwise stipulated in other Contract Documents, the Contractor shall pay for all utilities required for
testing of installed equipment of all of his work and work of each Subcontractor. Boiler fuel other than gas shall
be provided by Subcontractor furnishing boilers. Labor and supervision required for making such tests shall
be provided at no additional cost to the Owner.

6.5.3

If the Design Consultant or the Owner determines that any Work requires special inspection, testing, or approval
which Subparagraph 6.51 does not include, the Owner will instruct the Contractor to order such special
inspection, testing or approval, and the Contractor shall give notice as provided in Subparagraph 6.51. If such
special inspection or testing reveals a failure of the Work to comply (1) with the requirements of the Contract
Documents, or (2) with respect to the performance of the Work, with laws, ordinances, rules, regulations, or
orders of any public authority having jurisdiction, the Contractor shall bear all costs thereof, including
compensation for the Design Consultant's and Owner's additional construction management expenses made
necessary by such failure.

6.6

UNENFORCEABILITY OF ANY PROVISION

6.6.1

If any provision of this Contract is held as a matter of law to be unenforceable or unconscionable, the remainder
of the Contract shall be enforceable without such provision.

6.7

ATTORNEYS' FEES AND OTHER EXPENSES

6.7.1

The Contractor hereby agrees that he will not submit, assert, litigate or otherwise pursue any frivolous or
unsubstantiated claims or claims he has specifically waived under the terms of the Contract Documents. In the
event that the Contractor's or its Subcontractor’s claims, or any separate item of a claim, is without substantial
justification, the Contractor shall reimburse the Owner or Design Consultant for all costs and expenses
associated with defending such claim or separate item, including but not limited to, attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, or services and any other consultant costs.

6.7.2

If the Contractor breaches any obligation under the Contract Documents, the Contractor shall reimburse the
Owner and Design Consultant for all costs and expenses incurred by the Owner relating to such breach,
including but not limited to attorneys' fees, audit costs, accountants' fees, expert witness' fees, additional Design
Consultant expenses, additional construction management expenses, and any other consultant costs.

6.7.3

If the Owner or Design Consultant prevails in a claim brought against the Contractor, including but not limited
to, claims for fraud or misrepresentation, overpayment, defective work, delay damages, and recovery of
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termination expenses, the Contractor shall reimburse the Owner and Design Consultant for all costs and
expenses incurred by them relating to such claim, including but not limited to attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, and any other consultant costs.
END OF ARTICLE 6
ARTICLE 7
TIME
7.1

DEFINITIONS

7.1.1

Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantial and Final Completion of the Work, as defined in Subparagraph 7.1.3 and 7.1.4, including any
allowances and alternates. The Contractor shall complete his Work within Contract Time, unless the Contract
Time is modified.

7.1.2

The date of commencement of the Work is the date established in a notice to proceed. If there is no notice to
proceed, it shall be the date of the Owner-Contractor Agreement or such other date as may be established
therein. The Contractor shall not commence Work or store materials or equipment on site until written Notice
to Proceed is issued or until the Contractor otherwise receives the Owner's written consent.

7.1.3

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and the Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so the Owner can fully occupy and utilize the Work or designated portion thereof
for the use for which it is intended, with all of the Project's parts and systems operable as required by the
Contract Documents. Only incidental corrective work and any final cleaning beyond that needed for the Owner's
full use may remain for final completion. The issuance of a temporary or final certificate of occupancy shall not,
in itself, constitute Substantial Completion. Educational operational systems such as voice, data, security
cameras, security card readers, security motion detection systems and building automation systems including
functional graphics at the site are required for Substantial Completion.

7.1.4

The date of Final Completion of the work is the date certified by the Design Consultant and the Owner when
the Work is totally complete, to include punch list work, in accordance with the Contract Documents and the
Owner may fully occupy and utilize the work for the use for which it is intended. The issuance of a temporary
or final certificate of occupancy shall not, in itself, constitute Final Completion.

7.2

DELAYS AND EXTENSIONS OF TIME

7.2.1

The time during which the Contractor or any of its subcontractors delayed in the performance of the Work by
the acts or omissions of the Owner, Design Consultant or their employees or agents, acts of God, unusually
severe and abnormal climatic conditions, fires, floods, epidemics, quarantine restrictions, strikes, riots, civil
commotions or freight embargoes, or other conditions beyond the Contractor's or its subcontractors’ control
and which the Contractor or its subcontractors could not reasonably have foreseen and provided against, shall
be added to the time for completion of the Work (i.e., the Contract Time) stated in the Agreement; provided,
however, that no claim by the Contractor for an extension of time for delays will be considered unless made in
strict compliance with the requirements of this Article and other provisions of the Contract Documents.

7.2.1.1

For excessive inclement weather, the Contract time will not be extended due to reasonably anticipated inclement

weather or for delays in the aftermath of inclement weather, reasonably anticipated or excessive. The time for
performance of this Contract, as stated in the Contract Documents, includes an allowance for calendar days
which may not be available for construction out-of-doors; for the purposes of this Contract, the Contractor
agrees that the number of calendar days per month based on a five-year average shall be considered reasonably
anticipated inclement weather and planned for in the construction schedule per the Contract. Unless the
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Contractor can substantiate to the satisfaction of the Owner that there was greater than the reasonably
anticipated inclement weather considering the time from the notice-to-proceed until the date established for
substantial completion using data from the national weather service station noted in the Supplemental General
Conditions or a weather station acceptable to the Owner and that such alleged greater than reasonably
anticipated inclement weather actually delayed the Work or portions thereof which had an effect upon the
Contract time, the Contractor shall not be entitled to an extension of time.
Also the Contractor agrees that the calculation of the number of excessive inclement weather days shall be the
number of days in excess of the five-year average for each month, in which precipitation exceeded one tenth
(.10) inch, or in which the highest temperature was 32 degrees F or less as recorded at the approved weather
station. Rain days from hurricanes and tropical storms not causing damage in the county where the Project is
located shall be deemed inclement weather days.
If the total accumulated number of calendar days lost to excessive inclement weather, from the notice-toproceed until the date established for substantial completion, exceeds the total accumulated number to be
reasonably anticipated for the same period from the table above, time for completion will be extended by the
number of calendar days needed to include the excess number of calendar days lost. No extension of time will
be made for days due to excessive inclement weather occurring after the date established for substantial
completion. No change in Contract sum will be authorized because of adjustment of Contract time due to
excessive inclement weather.
7.2.2

Should a time extension be granted for Substantial Completion the date for Final Completion shall be
appropriately adjusted unless specifically stated otherwise.

7.2.3

Neither the Owner nor the Design Consultant shall be obligated or liable to the Contractor or its Subcontractors
for, and the Contractor hereby expressly waives any claims against the Owner and the Design Consultant on
account of any indirect or direct damages, costs or expenses of any nature which the Contractor, its
Subcontractors, or Sub-subcontractors or any other person may incur as a result of any delays, interferences,
changes in sequence or the like, which are reasonable, foreseeable, contemplated, or avoidable by Contractor,
and it is understood and agreed that the Contractor’s sole and exclusive remedy in any such events shall be
an extension of the Contract Time in accordance with the Contract Documents, unless the delays, interferences,
changes in sequence or the like arise solely from or out of any act or omission of the Owner or the Design
Consultant, or their agents, employees, consultants or independent. The Contractor shall not be entitled to any
damages pursuant to this section if there are any concurrent delays for which the Owner and/or the Design
Consultant are not solely responsible.

7.2.4

Subject to other provisions of the Contract, the Contractor may be entitled to an extension of the Contract Time
(but no increase in the Contract Sum) for delays arising from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor, his Subcontractors or suppliers, unless caused solely by the
Owner or Design Consultant

7.2.5

The Contractor and its subcontractors shall not be entitled to and hereby expressly waives any extension of time
resulting from any condition or cause unless said claim for extensions of time is made in writing to the Owner
within ten (10) days of the first instance of delay.
END OF ARTICLE 7
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ARTICLE 8
PAYMENTS AND COMPLETION
8.1

SCHEDULE OF VALUES

8.1.1

Before the first Application for Payment, the Contractor shall submit to the Owner a schedule of values allocated
to the various portions of the Work.

8.2

APPLICATIONS FOR PAYMENT

8.2.1

Prior to the date for each progress payment established in the Owner-Contractor Agreement, the Contractor,
shall submit to the Owner an itemized Application for Payment including a completed Contractor’s Sales Tax
Report (attached hereto as Appendix A) for all items provided by the Contractor or any Subcontractors included
in the application. The Contractor shall also certify that he has paid all due and payable amounts for which
previous certificates for payment were issued and payments received from the Owner and that the work for
which payment is requested has been completed.

8.2.2

The Owner will retain funds from each progress payment to the maximum extent allowed by N.C. General
Statute 143-134.1 until the Work is finally completed and accepted, whether or not the Owner has occupied
any or all of the Project before such time. If a reduction in retainage has been made or the Owner stops
withholding retainage for any reason, the Owner may increase or commence the retainage as authorized by
N.C. Gen. Stat. 143-134.1.

8.2.3

Owner will be under no obligation to make payment to the Contractor on account of materials or equipment not
incorporated in the Work. Materials once paid for by the Owner become the property of the Owner and may
not be removed from the work site without the Owner's written permission.

8.2.4

The Contractor warrants that title to all Work, materials and equipment covered by an Application for Payment
will pass to the Owner either by incorporation in the construction or upon the receipt of payment by the
Contractor, whichever occurs first, free and clear of all liens, claims, security interests or encumbrances,
hereinafter referred to in this Article 8 as "liens”.

8.2.5

All invoices shall show the following:
.1 Total amount of contract
.2 Amount of change orders
.3 Total value of completed work
.4 Amount retained by Owner
.5 Amount due Contractor

8.3

CERTIFICATES FOR PAYMENT

8.3.1

By signing a Certificate for Payment, the Design Consultant shall not thereby be deemed to represent that it
has made exhaustive or continuous on-site inspections to check the quality or quantity of the Work or that it
has reviewed the construction means, methods, techniques, sequences, or procedures, or that it has made any
examination to ascertain how or for what purpose the Contractor has used the moneys previously paid on
account of the Contract Sum.

8.4

PROGRESS PAYMENTS

8.4.1

The Contractor shall promptly pay each Subcontractor (including suppliers, laborers, and material-men)
performing labor or furnishing material for the Work, upon receipt of payment from the Owner.

8.4.2

No Certificate for a progress payment, nor any progress payment, nor any partial or entire use or occupancy of
the Project by the Owner, shall constitute an acceptance of any Work not in accordance with the Contract
Documents.
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8.4.3

The Contractor shall not submit more than one pay application during any 30-day period.

8.5

PAYMENTS WITHHELD

8.5.1

The Design Consultant may decline to certify payment and may withhold their Certificate in whole or in part, to
the extent the Design Consultant deems necessary to reasonably protect the Owner from loss associated with
unsatisfactory job progress, defective construction, disputed work, claims or any other similar issue. If the
Design Consultant is unable to make representations to the Owner and to certify payment in the amount of the
Application, it will notify the Contractor as provided herein. The Design Consultant may also decline to certify
payment because of subsequently discovered evidence or subsequent observations that may nullify the whole
or any part of any Certificate for Payment previously issued to such extent as may be necessary in its opinion
to protect the Owner from loss.

8.6

FAILURE OF PAYMENT

8.6.1

Payments due and unpaid under the Contract Documents shall not bear interest.

8.7

SUBSTANTIAL COMPLETION

8.7.1

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so Owner can fully occupy and utilize the Work for the use for which it is intended,
with all of the Project’s parts and systems operable as required by the Contract Documents. Only incidental
corrective work and any final cleaning beyond that needed for Owner’s full use may remain for Final Completion.
The Contractor shall be solely responsible for the cost to repair or replace any work damaged or destroyed prior
to the Date of Substantial Completion.

8.7.2

When the Design Consultant and the Owner on the basis of an inspection jointly determine that the Work or
designated portion thereof is substantially complete, they will then prepare a Certificate of Substantial
Completion which shall establish the Date of Substantial Completion, shall state the responsibilities of the
Owner and the Contractor for security, maintenance, heat, utilities, damage to the Work, and insurance, and
shall fix the time within which the Contractor shall complete the items listed therein. Warranties required by the
Contract Documents shall commence on the Date of Substantial Completion of the Work or designated portion
thereof unless otherwise provided in the Certificate of Substantial Completion. The Contractor shall provide
operation & maintenance manuals, and operation training to the Owner as required by the Contract Documents
prior to Substantial Completion. The Owner’s occupancy of incomplete work shall not alter the Contractor’s
responsibilities pursuant to this section.

8.7.3

The acceptance of Substantial Completion payment shall constitute a waiver of all claims by the Contractor and
its Subcontractors except those previously made in writing and identified by the Contractor as unsettled at the
time the Contractor submits the Application for Payment for Substantial Completion, and except for the
retainage sums due at final acceptance. The Contractor shall indemnify and hold the Owner harmless against
any claims by its Subcontractors that are waived because they were not made in writing and identified by the
Contractor as unsettled when the Contractor submitted the Application for Payment for Substantial Completion.

8.7.4

The issuance of the Certificate of Substantial Completion does not indicate final acceptance of the project by
the Owner, and the Contractor is not relieved of any responsibility for the project except as specifically stated
in the Certificate of Substantial Completion.

8.7.5

There will be two inspections by the Design Consultant at Substantial Completion:
.1
.2

To generate a list of items to be completed or corrected before Owner takes possession of the
Work.
To check that the list of items has been completed before issuing Final Payment.
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Any additional inspections by the Design Consultant requested by Contractor to complete the Punch List shall
result in money being withheld from the Final Payment to cover the cost of these additional inspections
8.8

FINAL COMPLETION AND FINAL PAYMENT

8.8.1

When the Design Consultant and the Owner find the Work acceptable under the Contract Documents and the
Contract fully performed, they will approve a final Certificate of Payment stating that to the best of their
knowledge, information and belief, and on the basis of their observations and inspections, the Work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor, and noted in said final Certificate, is due and payable, except for an amount
mutually agreed upon for any work remaining incomplete or uncorrected for which the Owner is entitled a credit
under the Contract Documents. If the Design Consultant and the Owner find the Work to be incomplete or
unacceptable, the costs of reinspections shall be paid by the Contractor.

8.8.2

Final Payment shall not become due until the Contractor provides to the Design Consultant and Owner: three
(3) copies of any of the following required:
.1
.2
.3
.4
.5
.6
.7
.8
.9
.10
.11
.12
.13

8.8.3

8.8.4

Final Change Order
Final Application for Payment
Consent of Surety to Final Payment - AIA G707(if applicable)
Contractor’s Affidavit of Release of Liens - AIA G706A
Contractor’s Affidavit of Payment of Debts and Claims - AIA G706;
Certificate of Occupancy (if applicable)
Contractor’s Warranty, notarized
Warranty Summary Sheet with Original Warranties (if not included in O & M Manuals)
Certification Letter from Contractor that no Asbestos-Containing Materials were used on the
project
Final List of Subcontractors (name, address, phone, fax nos.)
Record Drawings (As-Built) - 1 set
Operation and Maintenance Manuals - 3 sets
Other project close-out submittals, as required by the Contract Documents.

Neither the final payment nor the remaining retained percentage shall become due until the Work is free and
clear of any and all liens and the Contractor submits to the Owner:
.1

an affidavit that all payrolls, bills for materials and equipment, and other indebtedness connected with the
Work for which the Owner or his property might in any way be responsible, have been paid or otherwise
satisfied;

.2

if required by the Owner, other data establishing payment or satisfaction of all such obligations, such as
receipts, releases and waivers of liens arising out of the Contract, to the extent and in such form as may
be designated by the Owner; and

.3

As-built drawings, and other project closeout submittals, as required by the Owner.

The making of final payment shall constitute a waiver of all claims by the Owner against the Contractor except
those arising from:
.1

unsettled liens, and claims against the Owner or the Design Consultant, or their employees, agents, or
representatives,

.2

faulty, defective or non-conforming Work discovered or appearing after Substantial or Final Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any warranties contained in or required by the Contract Documents,

Parking Lot Refurbishment General Conditions – April 21, 2021

GC-19

Back to Agenda

.5

damages incurred by the Owner resulting from lawsuits brought against the Owner, the Design Consultant,
or their agents, employees or representatives because of failures or actions on the part of the Contractor,
his Subcontractors, Sub-subcontractors, or any of their employees, agents or representatives, or

.6

fraud or bad faith committed by the Contractor or any subcontractor or supplier during performance of work
but discovered by Owner after Final Payment.

8.8.5

The acceptance of final payment shall constitute a waiver of all claims by the Contractor except those previously
made in writing and identified by the Contractor as unsettled at the time of the final Application for Payment

8.9

LIQUIDATED DAMAGES

8.9.1

Should the Contractor fail to substantially complete the Work on or before the date stipulated for Substantial
Completion (or such later date as may result from extension of time granted by Owner), he shall pay the Owner,
as Substantial Completion liquidated damages the daily amount stated in the Supplementary Conditions for
each consecutive calendar day that terms of the contract remain unfulfilled beyond the date allowed by the
Contract, which sum is agreed upon as a reasonable and proper measure of damages which the Owner will
sustain per day by failure of the Contractor to complete work within time as stipulated; it being recognized by
the Owner and the Contractor that the injury to the Owner which could result from a failure of the Contractor to
complete on schedule is uncertain and cannot be computed exactly. In no way shall costs for liquidated
damages be construed as a penalty on the Contractor.

8.9.2

For each consecutive calendar day that the Work remains incomplete after the date established for Final
Completion, the Contractor shall pay or Owner will retain the daily amount stated in the Supplementary
Conditions as Final Completion Liquidated Damages from the compensation otherwise to be paid to the
Contractor. This amount is the minimum measure of damages the Owner will sustain due to the delay in the
completion of all remedial work, the delay in the correction of the deficient work, the disruption to the school
and the learning environment, the cost of contract management time and resources, administration time, and
the inability to use the facilities fully. This amount is in addition to the liquidated damages prescribed above for
Substantial Completion.

8.9.3

The amount of liquidated damages set forth above and in the corresponding Supplementary Conditions shall
be assessed cumulatively. The items of cost included in the assessment of liquidated damages are as defined
in the General Conditions. This provision for liquidated damages does not bar Owner's right to enforce other
rights and remedies against Contractor, including but not limited to, specific performance or injunctive relief.

8.10

OWNER'S RIGHT TO OCCUPY INCOMPLETE WORK

8.10.1

Should the Project, or any portion thereof, be incomplete for Substantial or Final Completion at the scheduled
date or dates, the Owner shall have the right to occupy any portion of the Project. In such an event, the
Contractor shall not be entitled to any extra compensation on account of said occupancy by the Owner or by
the Owner's normal full use of the Project, nor shall the Contractor interfere in any way with said normal full use
of the Project. Further, in such an event, the Contractor shall not be entitled to any extra compensation on
account of the Owner's occupancy and use of the Project, nor shall the Contractor be relieved of any
responsibilities of the Contract including the required times of completion. Such occupancy by the Owner shall
not, in itself, constitute Substantial or Final Completion.
END OF ARTICLE 8
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ARTICLE 9
INSURANCE AND BONDS
9.1.1

CONTRACTOR’S INSURANCE AND BONDS
The Contractor shall purchase and maintain in companies properly licensed by the Insurance Department
of the State of North Carolina and acceptable to the Owner such insurance as will protect him, the Owner,
and the Owner’s agents, representatives, and employees from claims which may arise out of or result from
the Contractor’s operations under the Contract, whether such operations be by himself or by any
Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable. Such insurance shall include:

9.1.1.1

9.1.1.2

Worker’s Compensation including Occupational Disease and Employer’s Liability Insurance
.1

Statutory - Amount and coverage as required by State of North Carolina Worker’s Compensation
laws

.2

Employer’s Liability
$1,000,000 Each Accident
$1,000,000 Policy Limit
$1,000,000 Each Employee

Commercial General Liability (Occurrence Form) - The Contractor shall provide during the life of this
Contract such Commercial General Liability (Occurrence Form) Insurance as shall protect Contractor and
any Subcontractor performing work under this Contract from claims for damages for Bodily Injury including
accidental death, as well as from claims for Property Damage which may arise from operations under this
Contract, whether such operations be by himself or by any Subcontractor or by anyone directly or indirectly
employed by either of them. This insurance shall be on the Standard Insurance Services Office, Inc. (ISO)
Commercial Liability Occurrence Form. The Contractor shall procure insurance coverage for direct
operations, sublet work, elevators, contractual liability and completed operations with limits not less than
those stated below:
A Combined Single Limit for Bodily Injury, Property Damage and Personal Injury of:
$2,000,000
$2,000,000
$1,000,000
$1,000,000

General Aggregate (except Products - Completed Operations) Limit
Products - Completed Operations Aggregate Limit
Personal and Advertising Injury Limit
Each Occurrence Limit

9.1.1.3

Property Damages, including Broad Form Property Damage and Explosion, Collapse, Underground
property damage coverages, and blasting, where necessary.

9.1.1.4

Completed Operations Liability: Continuous coverage in force for one year after completion of Work.

9.1.1.5

Commercial Automobile Insurance, including coverage for owned, non-owned and hired vehicles - with
limits not less than a Combined Single Limit for Bodily Injury and Property Damage of $1,000,000.

9.1.1.6

Umbrella Liability Insurance: Policy to ‘pay on behalf of the Insured’ with Limits of Liability: $1,000,000.

9.2

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the Work. These Certificates shall contain a provision that coverages afforded under the policies will not
be canceled until at least thirty (30) days prior written notice has been given to the Owner. Failure to
provide such notice shall not limit the liability of the Insurer, its agents or representatives.

9.3

All insurance policies required in this Article, except Worker’s Compensation and Commercial Automobile,
shall name the Owner as additional named insured for the insurance. The Owner shall be included in the
definition of “insured” in the Commercial Automobile Policy.
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9.4

Contractor shall not commence work under this Contract until he has obtained all the insurance and bonds
required under Article 5 of this Contract and until such insurance and bonds have been approved by the
Owner, nor shall Contractor allow any subcontractor to commence work on his subcontract until all similar
insurance required of the subcontractor has been so obtained and approved. Approval of the insurance
by Owner shall not relieve or decrease the liability of Contractor hereunder.

9.5

The Commercial General Liability and Workers Compensation Policies provided by Contractor shall have
endorsements waiving subrogation against Owner.

9.6

PROPERTY INSURANCE. Contractor shall provide the following property insurance:

9.6.1

Unless stated otherwise in the Supplemental Conditions, Contractor shall purchase and at all times
maintain such insurance as will protect Contractor, Owner, Subcontractors and Sub-subcontractors from
loss or damage to Work or property in the course of construction, including all machinery, materials and
supplies on the premises or in transit thereto and intended to become a part of the finished work until Final
Completion. This insurance shall be in the form of ‘Builder’s Risk Covered Cause of Loss Form’ to include,
but not limited to, theft, collapse, earth movement and flood. Any deductible provision in such insurance
shall not exceed $5,000.00. Notwithstanding any such deductible provision, Contractor shall remain solely
liable for the full amount of any item covered by such insurance.

9.6.2

If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial
Completion thereof, such occupancy or use shall not commence prior to a time mutually agreed to by
Owner and Contractor, and to which the insurance company or companies providing the property
insurance have consented by endorsement to the policy or policies. This insurance shall not be canceled
or lapsed on account of such partial occupancy or use. Consent of Contractor and of the insurance
company or companies to such occupancy or use shall not be unreasonably withheld.

9.7

Owner shall be under no obligation to review any Certificates of Insurance provided by Contractor, or to
check or verify Contractor’s compliance with any and all requirements regarding insurance imposed by the
Contract Documents. Contractor is fully liable for the amounts and types of insurance required herein and
is not excused should any policy or certificate of insurance provided by Contractor not comply with any
and all requirements regarding insurance imposed by the Contract Documents.

9.8

All insurance companies providing the above insurance shall be licensed by the Insurance Department of
the State of North Carolina and maintain a rating by AM Best or a similar rating company with a minimum
of an “A-” rating.

9.9

PERFORMANCE AND PAYMENT BONDS
“If required by law, or in the Supplemental Conditions or the Contract Documents, Contractor must provide
performance and payment bonds each in the amount of the Contract Sum. Such bonds shall be on forms
acceptable to Owner and issued by surety companies licensed to do business in North Carolina and having
a rating of at least AM Best “A” rating. Contractor may, at its option, make deposit in the form of certified
check with Owner in lieu of the performance and payment bonds in an amount equal to the Contract Sum
for each such bond, for a total of 200% of the Contract Sum.”
END OF ARTICLE 9
ARTICLE 10
CHANGES IN THE WORK

10.1

CHANGE ORDERS

10.1.1

The Owner may, at any time, by written order designated or indicated to be a Change Order, make any
change or modification in the Work or add to the Work within the general scope of the Contract.
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10.2

OWNER DIRECTED CHANGES REQUIRING AN INCREASE IN CONTRACT SUM.

10.2.1

If the Change in the Work will result in an increase in the Contract Sum, the Owner shall have the right to
require the performance thereof on a lump sum basis, a unit price basis or a time and material basis, all as
hereinafter more particularly described (the right of the Owner as aforesaid shall apply with respect to each
such Change in the Work).
If the Owner elects to have the Change in the Work performed on a lump sum basis, its election shall be based
on a lump sum Proposal which shall be submitted by the Contractor to the Owner within seven (7) days of the
Contractor's receipt of a request therefore (but the Owner's request for a lump sum Proposal shall not be deemed
an election by the Owner to have the Change in the Work performed on a lump sum basis). The Contractor's
Proposal shall be itemized and segregated by labor and materials for the various components of the Change in
the Work (no aggregate labor total will be acceptable) and shall be accompanied by signed Proposals of any
Subcontractors who will perform any portion of the Change in the Work and of any persons who will furnish
materials or equipment for incorporation therein. The Proposal shall also include the Contractor's estimate of
the time required to perform said changes. The Contractor shall provide any documentation that may be
requested by the Owner or Architect to support the change proposal, including but not limited to payroll records,
insurance rates, material quotes, and rental quotes. The Change Proposal Forms attached as Appendix B shall
be used to submit change proposals on the Project.
The portion of the Proposal relating to labor, whether by the Contractor's forces or the forces of any of its
Subcontractors, may include reasonably anticipated gross wages of job site labor, including foremen, who will
be directly involved in the Change in the Work (for such time as they will be so involved), plus payroll costs
(including premium costs of overtime time, if overtime is anticipated, Social Security, Federal or State
unemployment insurance taxes and fringe benefits required by collective bargaining agreements entered into
by the Contractor or any such Subcontractor in connection with such labor) and up to fifteen percent (15%) of
such anticipated gross wages, but not payroll costs, as overhead and profit for the Contractor or any such
Subcontractor, as applicable (said overhead and profit to include all supervision except foremen). Payroll costs
are limited to 39% of the net pay of the worker.
The portion of the Proposal relating to materials may include the reasonably anticipated direct costs to the
Contractor or to any of its Subcontractors of materials to be purchased for incorporation in the Change in the
Work, plus transportation and applicable sales and use taxes and up to fifteen percent (15%) of said direct
material costs as overhead and profit for the Contractor or any such Subcontractor (said overhead and profit to
include all small tools), and may further include the Contractor's and any of its Subcontractor's reasonably
anticipated rental costs in connection with the Change in the Work (either actual or discounted local published
rates), plus up to eight percent (8%) thereof as overhead and profit for the Contractor or any such
Subcontractors, as applicable. The Contractor shall provide an itemized breakdown of all transportation and
shipping costs, including receipts documenting the expenses. Notwithstanding the above, overhead and profit
shall not be applied to any sales tax paid for any purpose or to any transportation or shipping costs incurred by
the Contractor or any subcontractor. If any of the items included in the lump sum Proposal are covered by unit
prices contained in the Contract Documents, the Owner may, if it requires the Change in the Work to be
performed on a lump sum basis, elect to use these unit prices in lieu of the similar items included in the lump
sum Proposal, in which event an appropriate deduction will be made in the lump sum amount prior to the
application of any allowed overhead and profit percentages. No overhead and profit shall be applied to any unit
prices.
The lump sum Proposal may include up to eight percent (8%) of the amount which the Contractor will pay to
any of its Subcontractors for Changes in the Work as overhead and profit for the Contractor. The Contractor
shall not be reimbursed for the costs of the Subcontractors’ Payment and Performance Bonds, as such bonding
is not required by the Owner.
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10.2.2

In the event that the Contractor fails to submit his Proposal within the designated period, the Owner may order
the Contractor to proceed with the Change to the Work and the Contractor shall so proceed. The Owner shall
unilaterally determine the reasonable cost and time to perform the Work in question, which determination shall
be final and binding upon the Contractor. The Contractor may dispute such action in accordance with the
Article 15.

10.2.3

In the event that the parties are unable to agree as to the reasonable cost and time to perform the Change in the
Work based upon the Contractor's Proposal and the Owner does not elect to have the Change in the Work
performed on a time and material basis, the Owner may choose to make a determination of the reasonable cost
and time to perform the Change in the Work, based upon its own estimates, the Contractor's submission or a
combination thereof. A Construction Change Directive shall be issued in this case for the amounts of cost and
time determined by the Owner and shall become final and binding upon the Contractor, subject to Contractor’s
right to dispute such action in accordance with Article 10.9. Owner has the right to direct by Construction
Change Directive a Change in the Work, which is the subject of such Change Order. Failure of the parties to
reach agreement regarding the cost and time of the performing the Construction Change Directive, shall not
relieve the Contractor from performing the Change in the Work promptly and expeditiously.

10.2.3.1

The Owner reserves the right to reject the Contractor's Proposal for a Change in the Work and to elect to perform
said Work using a Separate Contractor. Under such circumstances, all provisions of Article 6 shall be in force.

10.2.4

If the Owner elects to have the Change in the Work performed on a time and material basis, the same shall be
performed, whether by the Contractor's forces or the forces of any of its Subcontractors or Sub-subcontractors,
at actual cost to the entity performing the Change in the Work (without any charge for administration, clerical
expense, supervision or superintendence of any nature whatsoever, including foremen, or the cost, use or rental
of tools or plant), plus fifteen percent (15%) thereof as the total overhead and profit (except that said fifteen
percent (15%) shall not be applied against any payroll costs, as set forth in Paragraph 10.2.1.) The Contractor
shall submit to the Owner daily time and material tickets, on a daily basis to include the identification number
assigned to the Change in the Work, the location and description of the Change in the Work, the classification
of labor employed (and names and social security numbers), the materials used, the equipment rented (not tools)
and such other evidence of cost as the Owner may require. The Owner may require authentication of all time
and material tickets and invoices by persons designated by the Owner for such purpose. The failure of the
Contractor to secure any required authentication shall, if the Owner elects to treat it as such, constitute a waiver
by the Contractor of any Claim for the cost of that portion of the Change in the Work covered by a nonauthenticated ticket or invoice; provided, however, that the authentication of any such ticket or invoice by the
Owner shall not constitute an acknowledgment by the Owner that the items thereon were reasonably required
for the Change in the Work.

10.2.5

No overhead and profit will be paid by the Owner on account of a Change in the Work except as specifically
provided in Section 10.2. Overhead and profit, as allowed under Section 10.2, shall be deemed to include all
costs and expenses which the Contractor or any of its Subcontractors may incur in the performance of a Change
in the Work and which are not otherwise specifically recoverable by them pursuant to Section 10.2.

10.3

CONTRACTOR NOTICE OF CHANGE

10.3.1

If the Contractor or any of its Subcontractors asserts that any event or occurrence has caused a change in or
addition to the Work which change causes an increase or decrease in the Contractor's or its Subcontractors’
cost or the time required for the performance of any part of the Work under the Contract, including Work not
affected directly by the change, the Contractor shall, within ten (10) days of such event, give the Owner written
notice as herein required. Said notice shall include the instructions or circumstances that are the basis of the
claim and the Contractor's best estimate of the cost and time involved.

10.3.2

If the Contractor intends to assert a claim under this Article, he must, within ten (10) days after receipt of a
written Change Order under Subparagraph 10.2.1 above or the furnishing of a written notice under
Subparagraph 10.3.1, submit to the Owner a written statement setting forth the specific nature and cost of such
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claim, unless this period is extended by the Owner. The statement of claim hereunder may be included in the
notice under Subparagraph 10.3.1 above. The statement of claim shall include all direct, indirect and impact
costs associated with the change, as well as the Contractor's estimate of the schedule impact of the change, if
any. The Contractor and its subcontractors shall not be entitled to reimbursement for any claims that are not
filed in strict conformance with this Article. The Contractor shall indemnify and hold the Owner harmless against
any claims by Subcontractors that are waived because they are not filed in strict conformance with this Article.
10.3.3

If the parties are unable to agree to the reasonable cost and time to perform the Change, or are unable to agree
as to whether a change occurred, the Owner shall make a unilateral determination as described in Article 10.2.2.
The Contractor shall proceed pursuant to the provisions of that Article.

10.4

GENERAL PROVISIONS RELATED TO CHANGES

10.4.1

The Contractor shall not be entitled to any amount for indirect costs, damages or expenses of any nature,
including, but not limited to, so-called "impact" costs, labor inefficiency, wage, material or other escalations
beyond the prices upon which the proposal is based and to which the parties have agreed pursuant to the
provisions of Article 10, and which the Contractor, its Subcontractors or Sub-subcontractors or any other person
may incur as a result of delays, interferences, suspensions, changes in sequence or the like, for whatever
cause, whether reasonable or unreasonable, foreseeable or unforeseeable, or avoidable or unavoidable, arising
from the performance of any and all changes in the Work performed pursuant to this Article 10, unless the delay
is caused solely by the Owner or its agent. It is understood and agreed that the Contractor's sole and exclusive
remedy in such event shall be recovery of his direct costs as compensable hereunder and an extension of the
Contract Time, but only in accordance with the provisions of the Contract Documents. The phrase “Owner or
its agent” as used in this Agreement, does not include the Prime Contractors or their Subcontractors.

10.4.2

No claim by the Contractor hereunder shall be allowed if asserted after final payment under this Contract. No
claim relating to or flowing from a particular change shall be allowed after execution of the Change Order relating
to that change or commencement of the change by the Contractor.

10.5

CHANGES REQUIRING A DECREASE IN CONTRACT SUM.

10.5.1

If the Change in the Work will result in a decrease in the Contract Sum, the Owner may request a quotation by
the Contractor of the amount of such decrease for use in preparing a Change Order. The Contractor's quotation
shall be forwarded to the Owner within ten (10) days of the Owner's request and, if acceptable to the Owner,
shall be incorporated in the Change Order. If not acceptable, the parties shall make every reasonable effort to
agree as to the amount of such decrease, which may be based on a lump sum properly itemized, on unit prices
stated in the Contract Documents and/or on such other basis as the parties may mutually determine. If the
parties are unable to so agree, the amount of such decrease shall be the total of the estimated reduction in
actual cost of the Work, as determined by the Owner in its reasonable judgment, plus fifteen percent (15%)
thereof as overhead and profit.

10.6

DISPUTES REGARDING CHANGES.

10.6.1

If any dispute should arise between the parties with respect to an increase or decrease in the Contract Sum or
an expansion or contraction in the Contract Time as a result of a Change in the Work, the Contractor shall not
suspend performance of a Change in the Work or the Work itself unless otherwise so ordered by the Owner in
writing. The Owner shall, however, pay to the Contractor up to the Owner's reasonable estimated value of the
Change in the Work, regardless of the dispute, if said Change in the Work results in an increase in the Contract
Sum; and the Owner shall have the right to decrease the Contract Sum up to the Owner's reasonable estimated
value of the Change in the Work, regardless of the dispute, if said Change in the Work results in a decrease in
the Contract Sum.

10.7

MINOR CHANGES IN THE WORK

10.7.1

The Owner shall have authority to order minor changes in the Work not involving an adjustment in the Contract
Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such
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changes shall be effected by written order, and shall be binding on the Owner and the Contractor. The
Contractor shall carry out such written orders promptly.
10.7.2

The Contractor shall not perform any changes in the Work unless authorized in writing by the Design Consultant
or Owner.

10.8

DIFFERING SITE CONDITIONS

10.8.1

Should the Contractor encounter subsurface and/or latent conditions at the site materially differing from those
shown on the drawings or indicated in the specifications or differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided for in this contract, he shall immediately
give notice to the Owner of such conditions before they are disturbed. The Owner and the Design Consultant
shall thereupon promptly investigate the conditions and if they find that they materially differ from those shown
on the drawings or indicated in the specifications, they shall at once make such changes in the drawings and/or
specifications as they may find necessary. Any increase or decrease of cost resulting from such changes shall
be adjusted in the manner provided herein for adjustments as to extra and/or additional work and changes.
However, neither the Owner nor the Design Consultant shall be liable or responsible for additional work, costs
or changes to the work due to material differences between actual conditions and any geotechnical, soils and
other reports, surveys and analyses made available for the Contractor's review.

10.9

CLAIMS AND DISPUTE RESOLUTION

10.9.1

Definition. A Claim is a demand or assertion by the Contractor seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment of money, extension of time or other relief with respect to the terms
of the Contract. The term “Claim” also includes other disputes and matters in question from the Contractor
arising out of or relating to the Contract. Claims must be initiated by written notice. The responsibility to
substantiate Claims shall rest with the Contractor.

10.9.2

Time Limits on Claims. Claims by Contractor must be initiated within 10 days occurrence of the event giving
rise to such Claim or within 10 days after the Contractor first recognizes the condition giving rise to the Claim,
whichever is later. Claims must be initiated by written notice to the Design Consultant (if there is one) and the
other party.

10.9.3

Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing or
as otherwise provided in the Contract Documents, the Contractor shall proceed diligently with performance of
the Contract and the Owner shall continue to make undisputed payments in accordance with the Contract
Documents.

10.9.4

Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum, written
notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property when the giving of such notice would increase the
risk of injury or damage to persons or property.

10.9.5

Claims for Additional Time. If the Contractor wishes to make Claim for an extension of the dates set for
Substantial or Final Completion, written notice as provided herein shall be given. The Contractor’s Claim shall
include an estimate of cost and of probable effect of delay on progress of the Work. In the case of a continuing
delay, only one Claim is necessary. Contractor bears the burden of proving it is entitled to an extension of time.
Unless Contractor meets this burden, Liquidated Damages shall be assessed automatically.

10.9.6

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the relevant period of time, could not have been
reasonably anticipated and had an adverse effect on the scheduled construction.

10.9.7

Resolution of Claims and Disputes. Claims, including those alleging an error or omission by the Design
Consultant, shall be referred initially to the Design Consultant for decision, if there is a Design Consultant with
Contract Administration duties which include Claims resolution; otherwise, such Claims by Contractor shall
initially be referred to the Owner. An initial decision by such Design Consultant (or Owner as applicable) shall
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be required as a condition precedent to mediation or litigation of all Claims by the Contractor arising prior to the
date final payment is due, unless 30 days have passed after the Claim has been referred to the Design
Consultant (or Owner as applicable) with no decision having been rendered. The Design Consultant (or Owner
as applicable) will not decide disputes between the Contractor and persons or entitles other than the Owner.
10.9.8

The Design Consultant (or Owner as applicable) will review Claims and within ten days of the receipt of the
Claim take one or more of the following actions: (1) request additional supporting data from the claimant or a
response with supporting data from the other party, (2) reject the Claim in whole or in part, (3) approve the
Claim, (4) suggest a compromise, or (5) advise the parties that the Design Consultant is unable to resolve the
Claim if the Design Consultant lacks sufficient information to evaluate the merits of the Claim or if the Design
Consultant concludes that, in the Design Consultant’s sole discretion, it would be inappropriate for the Design
Consultant to resolve the Claim.

10.9.9

Upon receipt of the response or supporting data, if any, the Design Consultant (or Owner as applicable) will
either reject or approve the Claim in whole or in part.

10.9.10

The Design Consultant (or Owner as applicable) will approve or reject Claims by written decision, which shall
state the reasons therefor and which shall notify the parties or any change in the Contract Sum or Contract
Time, or both. The approval or rejection of a Claim by the Design Consultant (or Owner as applicable) shall be
final and binding on the parties but subject to mediation and litigation.

10.9.11

When a written decision of the Design Consultant (or Owner as applicable) states that (1) the decision is final
but subject to mediation and litigation and (2) a demand for mediation of a Claim (if required by Owner’s Dispute
Resolution Procedures) or the commencement of a lawsuit (if mediation is not required as a pre-condition to
litigation in Owner’s Dispute Resolution Procedures) covered by such decision must be made or done within 30
days after the date on which the party making the demand (or filing the lawsuit) receives the final written
decision, then failure to demand mediation in writing (if required) or file the lawsuit within said 30 days’ period
shall result in the Design Consultant’s (or Owner’s as applicable) decision becoming final and binding upon the
Owner and Contractor. If the Design Consultant (or Owner as applicable) renders a decision after litigation
proceedings have been initiated, such decision may be entered as evidence, but shall not supersede litigation
proceedings unless the decision is acceptable to all parties concerned.

10.9.12

In the event of a dispute, the Owner, Contractor, and other parties involved in the Project shall utilize the Dispute
Resolution Procedures adopted by Owner pursuant to N.C.G.S. §143-128(g), if applicable. Owner’s Dispute
Resolution Procedures are as follows:
These Procedures are applicable to the resolution of disputes with amounts in controversy in excess of
$15,000.00 arising between or among any parties involved in Owner’s construction and repair Projects,
including the Design Consultant and the Contractors, and the first and lower tier subcontractors, on Claims
arising out of the contract or construction process. In no event shall the Owner be subject to arbitration
proceedings pursuant to these Procedures. Unless otherwise specified in these Procedures, if there is any
conflict between these Procedures and the other provisions of the Contract Documents, the terms of these
Procedures control.
Any Claim as defined in the Contract Documents or any dispute between parties to a construction contract
involving the Project, other than the Owner’s claims, except those Claims which are waived shall be subject to
nonbinding mediation as a condition precedent to the institution of legal proceedings by any party, except that
any party may institute legal proceedings in order to meet any applicable statute of limitations or similar
deadlines prior to engaging in nonbinding mediation.
The parties shall endeavor to resolve their claims by nonbinding mediation, which, unless the parties mutually
agree otherwise, shall be in accordance with rules established by Owner if Owner is a party to the mediation.
If Owner is not a party to the mediation, the mediation shall be conducted in accordance with rules established
by the parties to the mediation. The parties to the mediation shall share the cost of mediation equally. The
mediation shall be held in the place where the project is located unless another location is mutually agreed
upon. Agreements reached in mediation shall be enforceable as settlement agreements in any court having
jurisdiction thereof.
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10.9.13

All suits in law or equity between the Owner and the Contractor arising out of the Contract shall be heard in the
appropriate court of justice in the county where the Project is located.
END OF ARTICLE 10
ARTICLE 11
CORRECTION OF WORK

11.1

CORRECTION OF WORK

11.1.1

The Contractor shall promptly reconstruct, replace or correct all Work rejected by the Design Consultant as
defective or as failing to conform to the Contract Documents or as not in accordance with the guarantees and
warranties specified in the Contract Documents whether observed before or after Substantial Completion and
whether or not fabricated, installed or completed. The Contractor shall bear all costs of correcting such rejected
Work, including compensation for the Design Consultant's and the Owner's additional construction
management services made necessary thereby.

11.1.2

The Contractor, unless removal is waived by the Owner, shall remove from the site all portions of the Work
which are defective or non-conforming, or if permitted or required, he shall correct such work in place at his
own expense promptly after receipt of notice, and such rejected Work shall not thereafter be tendered for
acceptance unless the former rejection or requirement for correction is disclosed.

11.1.3

If the Contractor does not proceed with the correction of such defective or non-conforming Work within a
reasonable time fixed by written notice from the Owner, the Owner may either (1) by separate contract or
otherwise replace or correct such Work and charge the Contractor the cost occasioned the Owner thereby and
remove and store the materials or equipment at the expense of the Contractor, or (2) terminate this Contract
for default as provided in Paragraph 12.3. If the Contractor does not pay the cost of such replacement or
correction and the removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days' written notice sell such Work at auction or at private sale and shall account for the net proceeds thereof,
after deducting all the costs that should have been borne by the Contractor, including compensation for
additional services of the Design Consultant and the Owner made necessary thereby. If such proceeds of sale
do not cover all costs, which the Contractor should have borne, the difference shall be charged to the Contractor
and an appropriate Change Order shall be issued. If the payments then or thereafter due the Contractor are
not sufficient to cover such amount, the Contractor shall pay the difference to the Owner.

11.1.4

The Contractor shall bear the cost of making good all work of the Owner or separate contractors destroyed or
damaged by such correction or removal.

11.1.5

Nothing contained in this Paragraph 11.1 shall be construed to establish a period of limitation with respect to
any other obligation, which the Contractor might have under the Contract Documents, including Paragraph 3.5
hereof. The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the specific obligation of the Contractor to correct the Work, and has no relationship
to the time within which his obligation to comply with the Contract Documents may be sought to be enforced,
nor to the time within which proceedings may be commenced to establish the Contractor's liability with respect
to his obligations other than specifically to correct the Work.
END OF ARTICLE 11
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ARTICLE 12
TERMINATION OF THE CONTRACT
12.1

TERMINATION BY THE CONTRACTOR

12.1.1

If the Work is stopped for a period of sixty (60) days under an order of any court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Subcontractor or their agents or employees
or any other persons performing any of the Work under a contract with the Contractor, then the Contractor may,
upon seven (7) additional days' written notice to the Owner and the Design Consultant, terminate the Contract
and recover from the Owner payment on a quantum merit basis, for all Work executed. The Contractor shall
not be entitled to collect and hereby expressly waives, any profit on work not performed or any damages related
to that portion of the Contract, which has been terminated.

12.2

TERMINATION FOR CONVENIENCE OF THE OWNER

12.2.1

The Owner may, at any time upon ten (10) days' written notice to the Contractor which notice shall specify that
portion of the Work to be terminated and the date said termination is to take effect, terminate (without prejudice
to any right or remedy of the Owner) the whole or any portion of the work for the convenience of the Owner.
The Contractor's sole remedy, in the event of such termination, will be the allowable termination costs permitted
by Article 12.4. Contractor shall include termination clauses identical to Article 12 in each of his Subcontracts.

12.3

DEFAULT TERMINATION

12.3.1

Subject to the provisions of Paragraph 2.3.1, ten (10) days after written notice is mailed to the Contractor, the
Owner may terminate (without prejudice to any right or remedy of the Owner or any subsequent buyer of any
portion of the Work) the employment of the Contractor and his right to proceed either as to the whole or any
portion of the Work required by the Contract Documents and may take possession of the Work and complete
the Work by contract or otherwise in any one of the following circumstances:

12.3.2

.1

if the Contractor refuses or fails to prosecute the work or any separable part thereof with such diligence as
will ensure the Substantial or Final Completion of the Work within the Contract Time or fails to complete
the Work or remedy a default within said period;

.2

if the Contractor is in material default in carrying out any provisions of the Contract for a cause within his
control;

.3

if the Contractor fails to supply a sufficient number of properly skilled workmen or proper equipment or
materials;

.4

if the Contractor fails to make prompt payment to Subcontractors or for materials or labor, unless he
otherwise provides the Owner satisfactory evidence that payment is not legally due;

.5

if the Contractor disregards laws, permits, ordinances, rules, regulations or orders of any public authority
having jurisdiction, or fails to follow the instructions of the Owner;

.6

if the Contractor substantially violates any provisions of the Contract Documents; or

.7

if the Contractor refuses or fails to properly schedule, plan, coordinate and execute the Work, as specified
herein, so as to perform the Work within the specified Milestone and Completion dates, or to provide
scheduling or related information, revisions and updates as required by the Contract Documents.

If, after the Contractor has been terminated for default pursuant to Paragraph 12.3, it is determined that none
of the circumstances set forth in Subparagraph 12.3.1 exist, then such termination shall be considered a
termination for convenience pursuant to Paragraph 12.2 In such case, the Contractor's sole remedy will be the
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costs permitted by Article 12.4.
12.3.3

If the Owner so terminates the employment of the Contractor, the Contractor shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance of the compensation is to be paid to the
Contractor hereunder shall exceed the expense of so completing the Work (including compensation for
additional managerial, administrative, consultant and inspection services and any damages for delay) such
excess shall be paid to the Contractor.

12.3.4

If such expenses shall exceed the unpaid balance, the Contractor shall be liable to the Owner for such excess.
If the right of the Contractor to proceed with the Work is partially or fully terminated, the Owner may take
possession of and utilize in completing the Work such materials, appliances, supplies, plant and equipment as
may be on the site of the terminated portion of the Work and necessary for the completion of the Work. If the
Owner does not fully terminate the right of the Contractor to proceed, the Contractor shall continue to perform
the part of the work that is not terminated.

12.4

ALLOWABLE TERMINATION COSTS

12.4.1

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, then the Owner shall
only be liable to the Contractor for those costs reimbursable to the Contractor in accordance with Subparagraph
12.4.2, plus a markup of ten percent for profit and overhead on the actual fully accounted costs recovered under
12.4.2; provided however, that if there is evidence that the Contractor would have sustained a loss on the entire
Contract had it been completed, no profit shall be included or allowed hereunder and an appropriate adjustment
shall be made reducing the amount of the settlement to reflect the indicated rate of loss.

12.4.1.1

After receipt of a Notice of Termination, the Contractor shall submit to the Owner his termination claim, in the
form and with certification prescribed by the Owner. Such claim shall be submitted promptly but in no event
later than three (3) months from the effective date of termination, unless one or more extensions in writing are
granted by the Owner upon request of the Contractor made in writing within such three (3) month period or
authorized extension thereof. However, if the Owner determines that the facts justify such action, he may
receive and evaluate any such termination claim at any time after such three (3) month period or any extension
thereof. Upon failure of the Contractor to submit his termination claim within the time allowed, the Owner may
determine, on the basis of information available to him, the amount, if any, due to the Contractor by reason of
the termination.

12.4.2

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, the Owner shall pay
the Contractor the amounts determined by the Owner as follows:
.1

an amount for supplies, services, or property accepted by the Owner pursuant to Clause 12.5.1.6 or sold
or acquired pursuant to Clause 12.5.1.7 and not heretofore paid for, and to the extent provided in the
Contract such amount shall be equivalent to the aggregate price for such supplies or services computed
in accordance with the price or prices specified in the Contract, appropriately adjusted for any saving of
freight or other charges; and

.2

the total of:
(1)

the cost incurred in the performance of the Work terminated, including initial costs and preparatory
expense allocable thereto, but exclusive of any costs attributable to supplies or services paid or to be
paid for under Clauses 12.4.2.1 or 12.4.2.2.(2);

(2)

the cost of settling and paying claims arising out of the termination of Work under Subcontracts or
orders, pursuant to Clause 12.5.1.5, which are properly chargeable to the terminated portion of the
Work (exclusive of amounts paid or payable on account of completed items of equipment delivered
or services furnished by Subcontractors or vendors prior to the effective date of the notice of
termination), which amounts shall be included in the costs payable under (1) above; and

(3)

the reasonable costs of settlement, including accounting, legal, clerical and other expenses
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reasonably necessary for the preparation of settlement claims and supporting data with respect to
the terminated portion of the Work and for the termination and settlement of Subcontracts thereunder,
together with reasonable storage, transportation and other costs incurred in connection with the
protection or disposition of property allocable to the Contract.
.3

12.4.3

Provided, however, that neither the Owner nor the Design Consultant will be liable for payments to
subcontractors pursuant to Article 12.4.2.2 unless each subcontract contains termination provisions
identical to those set forth in Article 12. The Owner and the Design Consultant will not be liable to the
Contractor or any of his subcontractors for any costs associated with termination if the subcontract of the
party involved does not include the proper termination clauses.

In arriving at any amount due the Contractor pursuant to Paragraph 12.4, there shall be deducted the following:
.1

all unliquidated advance or other payments on account theretofore made to the Contractor applicable to
the terminated portion of the Contract;

.2

any claim which the Owner may have against the Contractor;

.3

such amount as the Owner determines to be necessary to protect the Owner against loss because of
outstanding or potential liens or claims; and

.4

the agreed price for, or the proceeds of sale of, any materials, supplies or other things acquired by the
Contractor or sold, pursuant to the provisions of Clause 12.5.1.7, and not otherwise recovered by or
credited to the Owner.

12.4.4

The total sum to be paid to the Contractor under Paragraph 12.4 shall not exceed the Contract Sum as reduced
by the amount of payments otherwise made or to be made for Work not terminated and as otherwise permitted
by the Contract. Except for normal spoilage, and except to the extent that the Owner shall have otherwise
expressly assumed the risk of loss, there shall be excluded from the amounts payable to the Contractor, as
provided in Subparagraph 12.4.2, the fair value, as determined by the Owner, of property which is destroyed,
lost, stolen or damaged so as to become undeliverable to the Owner, or to a buyer pursuant to Clause 12.5.1.7.

12.4.5

If the Owner terminates the whole or any part of the Work pursuant to Paragraph 12.3, the Owner may procure,
upon such terms and in such manner as the Owner may deem appropriate, supplies or services similar to those
so terminated, and the Contractor shall be liable to the Owner for any excess costs for such similar supplies or
services. The Contractor shall continue the performance of the Contract to the extent not terminated hereunder.

12.5

GENERAL TERMINATION PROVISIONS

12.5.1

After receipt of a notice of termination from the Owner, pursuant to Paragraph 12.2 or 12.3, and except as
otherwise directed by the Owner, the Contractor shall:
.1

stop Work under the Contract on the date and to the extent specified in the notice of termination;

.2

place no further orders or subcontracts for materials, services or facilities, except as may be necessary for
completion of such portion of the work under the Contract as is not terminated;

.3

terminate all orders and subcontracts to the extent that they relate to the performance of Work terminated
by the notice of termination;

.4

at the option of the Owner, assign to the Owner in the manner, at the times and to the extent directed by
the Owner, all of the rights in the contracts so terminated, in which case the Owner shall have the right, at
his discretion, to settle or pay any or all claims arising out of the termination of such orders and
subcontracts;

.5

settle all outstanding liabilities and all claims arising out of such termination or orders and subcontracts,
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with the approval or ratification of the Owner, to the extent he may require, which approval or ratification
shall be final for all the purposes of this Article;
.6

.7

transfer title and deliver to the entity or entities designated by the Owner, in the manner, at the times and
to the extent directed by the Owner to the extent specifically produced or specifically acquired by the
Contractor for the performance of such portion of the Work as had been terminated, the following:
(1)

the fabricated or unfabricated parts, Work in process, partially completed supplies and equipment,
materials, parts, tools, dies, jigs and other fixtures, completed Work, supplies and other material
produced as part of, or acquired in connection with the performance of, the Work terminated by the
notice of termination; and

(2)

the completed or partially completed plans, drawings, information, releases, manuals and other
property related to the Work and which, if the Contract had been completed, would have been
required to be furnished to the Owner;

use his best efforts to sell, in the manner, at the times, to the extent and at the price or prices directed or
authorized by the Owner, any property of the types referred to in Clause 12.5.1.6; provided, however, that
the Contractor:
(1)

shall not be required to extend credit to any buyer, and

(2)

may acquire any such property under the conditions prescribed by and at a price or prices approved
by the Owner; and provided further that the proceeds of any such transfer or disposition shall be
applied in reduction of any payments to be made by the Owner to the Contractor under the Contract
or shall otherwise be credited to the Contract Sum covered by the Contract or paid in such other
manner as the Owner may direct;

.8

complete performance of such part of the Work as shall not have been terminated by the notice of
termination; and

.9

take such action as may be necessary, or as the Owner may direct, for the protection and preservation of
the property related to the Contract, which is in the possession of the Contractor, and in which the Owner
has or may acquire an interest.

12.5.2

The Contractor shall, from the effective date of termination until the expiration of three (3) years after final
settlement under the Contract, preserve and make available to the Owner, at all reasonable times at the office
of the Contractor, but without direct charge to the Owner, all his books, records, documents and other evidence
bearing on the costs and expenses of the Contractor under the Contract and relating to the Work terminated
hereunder, or, to the extent approved by the Owner, photographs, micro-photographs or other authentic
reproductions thereof.

12.5.3

If the termination, pursuant to Paragraph 12.2, be partial, the Contractor may file with the Owner a claim for an
equitable adjustment of the price or prices specified in the Contract relating to the continued portion of the
Contract (the portion not terminated by the notice of termination), and such equitable adjustment as may be
agreed upon shall be made in such price or prices. Any claim by the Contractor for an equitable adjustment
under this Subparagraph must be asserted within six (6) months from the effective date of the notice of
termination.

12.5.4

The Contractor shall refund to the Owner any amounts paid by the Owner to the Contractor in excess of costs
reimbursable under Paragraph 12.4.

12.5.5

The Contractor shall be entitled to only those damages and that relief from termination by the Owner as
specifically provided in Article 12.
END OF ARTICLE 12
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END OF GENERAL CONDITIONS
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CONTRACTOR’S SALES TAX REPORT
N.C. STATE & LOCAL SALES TAXES PAID
OWNER:
CONTRACTOR:
ADDRESS:
VENDOR TAX
WAS PAID TO

MATERIAL
PURCHASED

PROJECT:
FOR PERIOD FROM:
TO: ___________________________________________
ADDRESS

INVOICE
NUMBER

DATE

INVOICE
AMOUNT

TAXABLE
AMOUNT

N.C.
TAX

COUNT
Y TAX

NAME OF
COUNTY

TOTAL
I hereby certify that, during the period stated above, all North Carolina sales and use taxes have been paid for the materials, supplies, fixtures, and equipment
purchased during that period which have become a part of, or annexed to, a building or structure erected, altered or repaired for the Owner. I further certify
that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each
vendor, the North Carolina sales and use taxes paid thereon, and the cost of property withdrawn from warehouse stock and North Carolina sales or use taxes
paid thereon are as set forth above during the time period noted above.
Sworn to and subscribed before me,

Signed:

This the ____ day of ___________, 20____

______________________________________
Notary Public

Seal

________________________________

Print Name:

_____________________________

Title:___________________________________

My Commission Expires: ____________
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Appendix B-1

CHANGE PROPOSAL FORM
Time and Material / Unit Price Estimate
Project:
Contract:
Contractor:

Proposal #:
Project #:
Contractor #:

Description of change:

Materials & Labor
Estimated cost of labor & materials including shipping, overtime, payroll taxes and
insurance, and overhead and profit.
Maintain accurate records for billing purposes.

SUBTOTALS

Unit Price Work
Estimated quantity of units required less allowance units not used, times the established
unit cost.
Maintain accurate records for billing purposes. Third party records may be required.

Equipment Rental
Estimated cost of equipment rental including shipping, taxes and overhead and profit.
Maintain accurate records for billing purposes.
Subcontractors
Estimated cost of subcontracts including all subcontractor expenses.
Maintain accurate records for billing purposes.

Subtotal of Proposal
* TOTAL NOT TO EXCEED CHANGE PROPOSAL ESTIMATE
Time Extension Requests: ___ day(s) Schedule Activity # Affected: _________
The Contractor agrees to perform the work outlined in this change proposal for an amount that shall not exceed the amount stated
above and in accordance with the Contract documents if the work is authorized by the Owner. If the price to perform the work is
expected to exceed the above stated amount, a new change proposal form for the additional work is required.
* Actual amount paid will be based on actual documented expenses.
Contractor's Signature: ____________________________________________

Date: ____________

Approval Recommended by Design Consultant: _______________________

Date: ____________

Owner's Representative Approval: ___________________________________

Date: ____________
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Appendix B-2
CHANGE PROPOSAL FORM
Project:

Proposal #:

Contract:

Project #:

Contractor:

Contractor #:

Description of change:

Materials

SUBTOTALS

(Attach list with Qty, Item, Unit $, Unit mh, Total mh, OT mh, Total $)

1 Total Direct Cost of Materials
2 Overhead & Profit on Item 1.
(15% maximum, includes small tools & consumables)
3 Sales Tax
4 Shipping & Transportation
Labor

5 Total Manhours:

MH @

/hr.

6 Overhead & Profit on Item 5.
(15% maximum on straight labor cost, not premium portion)
(O & P includes supervisor's time)
7 Payroll Taxes & Insurance
Equipment Rental

%

(Include quotes)

8 Equipment Rental
9 Overhead & Profit on Item 8 (6% maximum).
Subcontractors

(Include quotes with material & equipment backup)

10 Subcontractors
11 Overhead & Profit on Item 10 (6% maximum).
Subtotal of Proposal
TOTAL OF CHANGE PROPOSAL
Time Extension Requests: ____ day(s) Schedule Activity # Affected: ___________
The Contractor agrees to perform the work outlined in this change proposal for the amount specified above and in accordance with the
Contract documents if the work is authorized by the Owner.
Contractor's Signature: ______________________________________________

Date: ________________

Approval Recommended by Design Consultant: _________________________

Date: ________________

Owner's Representative Approval: ____________________________________

Date: ________________
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Contractor's Application for Payment No.
Application

Application Date:

Period:
To
(Owner):

Brunswick County Board of Education

From (Contractor):

Project:

Contract:

Owner's Contract No.:

Contractor's Project No.:

Via (Engineer):

Engineer's Project No.:

21.07052

Application For Payment
Change Order Summary
Approved Change Orders
Number

1. ORIGINAL CONTRACT PRICE............................................................. $
Additions

Deductions

2. Net change by Change Orders.................................................................... $
3. Current Contract Price (Line 1 ± 2)........................................................... $
4. TOTAL COMPLETED AND STORED TO DATE
(Column F total on Progress Estimates).................................................... $
5. RETAINAGE:
a.

X

Work Completed.......... $

b.

X

Stored Material............ $

c. Total Retainage (Line 5.a + Line 5.b).............................. $
6. AMOUNT ELIGIBLE TO DATE (Line 4 - Line 5.c).............................. $
TOTALS

7. LESS PREVIOUS PAYMENTS (Line 6 from prior Application)......... $

NET CHANGE BY

8. AMOUNT DUE THIS APPLICATION.................................................... $

CHANGE ORDERS

9. BALANCE TO FINISH, PLUS RETAINAGE
(Column G total on Progress Estimates + Line 5.c above)....................... $

Contractor's Certification
The undersigned Contractor certifies, to the best of its knowledge, the following:
(1) All previous progress payments received from Owner on account of Work done under the Contract
have been applied on account to discharge Contractor's legitimate obligations incurred in connection
with the Work covered by prior Applications for Payment;
(2) Title to all Work, materials and equipment incorporated in said Work, or otherwise listed in or
covered by this Application for Payment, will pass to Owner at time of payment free and clear of all
Liens, security interests, and encumbrances (except such as are covered by a bond acceptable to Owner
indemnifying Owner against any such Liens, security interest, or encumbrances); and
(3) All the Work covered by this Application for Payment is in accordance with the Contract Documents
and is not defective.

Payment of:

$
(Line 8 or other - attach explanation of the other amount)

is recommended by:
(Engineer)
Payment of:

(Date)

$
(Line 8 or other - attach explanation of the other amount)

is approved by:
(Owner)

(Date)

Funding or Financing Entity (if applicable)

(Date)

Contractor Signature
By:

Date:

Approved by:

EJCDC® C-620 Contractor's Application for Payment
© 2013 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 1 of 1

Back to Agenda

SECTION SC
SUPPLEMENTAL CONDITIONS
GENERAL CONDITIONS
Document GC, GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION,
constitutes the General Conditions of this Contract, and is hereinafter called "General
Conditions." The General Conditions are further revised and supplemented by the provisions
of these Supplemental Conditions. The General Conditions and the Supplemental Conditions
are applicable to all of the Work under this contract and shall apply to the Contractor and all
Subcontractors and Sub-subcontractors.
SUPPLEMENTS:
The following supplements modify, change, delete, or add to the General Conditions. Where
any article of the General Conditions is modified or any paragraph deleted, subparagraph or
clause thereof is modified, or deleted by these supplements, the unaltered provisions of such
article, paragraph, subparagraph or clause shall remain in effect. If there is a discrepancy
between the General Conditions and these Supplemental Conditions, the Supplemental
Conditions shall control.
ARTICLE 1 - CONTRACT DOCUMENTS
ADD THE FOLLOWING TO 1.1.4.1:
1.1.4.1

The requirement to provide one set of drawings and specifications for free as noted in Section
1.1.4. is revised as follows:
[Insert any modifications if necessary]
ARTICLE 3 – CONTRACTOR

ADD THE FOLLOWING TO PARAGRAPH 3.21:
3.21

The Owner’s policies are available for review at www.bcswan.net.
ARTICLE 7 – TIME

ADD THE FOLLOWING TO THE END OF THE FIRST PARAGRAPH IN 7.2.1.1:
The Parties agree that the weather station applicable to this Project shall be the one located at
ILM, Wilmington, NC.
ARTICLE 8 – PAYMENTS AND COMPLETION
ADD THE FOLLOWING TO PARAGRAPH 8.9:
8.9.1

Substantial Completion Liquidated Damages shall be the sum of __________ dollars ($_____)
per calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.1
of the General Conditions.

8.9.2

Final Completion Liquidated Damages shall be the sum of five hundred dollars ($500) per
calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.2 of
the General Conditions.

ADD THE FOLLOWING PARAGRAPH 8.11:

Section SC, Parking Lot Refurbishment Supplemental Conditions (7/11/19)
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8.11.1

The schedule below contains certain specific dates in addition to date of Notice to Proceed and
Time for Completion. These dates shall be adhered to and are the last acceptable dates unless
modified by mutual agreement between the Contractor and the Owner. All dates indicate
midnight unless otherwise stipulated. The only exceptions to this schedule are defined in the
General Conditions under Paragraph 7.2 DELAYS AND EXTENSIONS OF TIME.
Notice of Intent to Award-June 2, 2021
Return of Owner Contractor Agreement by Contractor-June 7, 2021
Notice to Proceed-June 9, 2021
Substantial Completion-June 23, 2021
Final Completion-August 7, 2021

8.11.2

The Owner reserves the right to withhold the issuance of Notice to Proceed by up to forty-five
(45) days. For each day that Notice to Proceed is withheld pursuant to this Subparagraph, the
dates established for Substantial Completion and Final Completion shall be adjusted. The
contractor shall not be entitled to additional compensation if the owner withholds the issuance
of Notice to Proceed pursuant to this Subparagraph.
ARTICLE 9 – INSURANCE AND BONDS

ADD THE FOLLOWING TO PARAGRAPH 9.9:
9.9

Separate performance and payment bonds in the total amount of the Contract are required.
ARTICLE 10 – CHANGES IN WORK

ADD THE FOLLOWING NEW PARAGRAPH 10.9.14:
10.9.14

Additional services and dispute resolution services by the Design Consultant shall be paid by
the Contractor at the rate of three hundred dollars ($300) per hour.

ADD THE FOLLOWING NEW PARAGRAPH 10.9.15:
10.9.15

The Owner’s Dispute Resolution Policy required by N.C.G.S. § 143-128(f1) is contained in
Policy 9020 (www.bcswan.net). The Dispute Resolution Policy is also included in the bid and
contract documents.
END OF SUPPLEMENTAL CONDITIONS
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PERFORMANCE BOND
CONTRACTOR (name and address):

SURETY (name and address of principal place of business):

OWNER (name and address):
Brunswick County Board of Education
35 Referendum Drive
Bolivia, North Carolina 28422
CONSTRUCTION CONTRACT
Effective Date of the Agreement:
Amount:
Description (name and location):
BOND
Bond Number:
Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:
Modifications to this Bond Form:
None
See Paragraph 16
Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Performance Bond to be duly executed by an authorized officer, agent, or representative.
CONTRACTOR AS PRINCIPAL

SURETY

___________________________________(seal)
Contractor’s Name and Corporate Seal

___________________________________________
Surety’s Name and Corporate Seal

By:

By:

Signature

Signature (attach power of attorney)

Print Name

Print Name

Title

Title

Attest:

Title

Signature

Attest:

Signature

Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to
Contractor, Surety, Owner, or other party shall be considered plural where applicable.
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1. The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators, successors, and
assigns to the Owner for the performance of the Construction
Contract, which is incorporated herein by reference.

to be secured with performance and payment bonds executed
by a qualified surety equivalent to the bonds issued on the
Construction Contract, and pay to the Owner the amount of
damages as described in Paragraph 7 in excess of the Balance of
the Contract Price incurred by the Owner as a result of the
Contractor Default; or

2. If the Contractor performs the Construction Contract, the Surety
and the Contractor shall have no obligation under this Bond, except
when applicable to participate in a conference as provided in
Paragraph 3.

5.4
Waive its right to perform and complete, arrange for
completion, or obtain a new contractor, and with reasonable
promptness under the circumstances:

3. If there is no Owner Default under the Construction Contract,
the Surety’s obligation under this Bond shall arise after:
3.1
The Owner first provides notice to the Contractor and
the Surety that the Owner is considering declaring a Contractor
Default. Such notice shall indicate whether the Owner is
requesting a conference among the Owner, Contractor, and
Surety to discuss the Contractor’s performance. If the Owner
does not request a conference, the Surety may, within five (5)
business days after receipt of the Owner’s notice, request such a
conference. If the Surety timely requests a conference, the
Owner shall attend. Unless the Owner agrees otherwise, any
conference requested under this Paragraph 3.1 shall be held
within ten (10) business days of the Surety’s receipt of the
Owner’s notice. If the Owner, the Contractor, and the Surety
agree, the Contractor shall be allowed a reasonable time to
perform the Construction Contract, but such an agreement shall
not waive the Owner’s right, if any, subsequently to declare a
Contractor Default;
3.2
The Owner declares a Contractor Default, terminates
the Construction Contract and notifies the Surety; and
3.3
The Owner has agreed to pay the Balance of the
Contract Price in accordance with the terms of the Construction
Contract to the Surety or to a contractor selected to perform the
Construction Contract.

5.4.1
After investigation, determine the amount for
which it may be liable to the Owner and, as soon as
practicable after the amount is determined, make payment
to the Owner; or
5.4.2
Deny liability in whole or in part and notify the
Owner, citing the reasons for denial.
6. If the Surety does not proceed as provided in Paragraph 5 with
reasonable promptness, the Surety shall be deemed to be in default
on this Bond seven days after receipt of an additional written notice
from the Owner to the Surety demanding that the Surety perform its
obligations under this Bond, and the Owner shall be entitled to
enforce any remedy available to the Owner. If the Surety proceeds as
provided in Paragraph 5.4, and the Owner refuses the payment or the
Surety has denied liability, in whole or in part, without further notice
the Owner shall be entitled to enforce any remedy available to the
Owner.
7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then
the responsibilities of the Surety to the Owner shall not be greater
than those of the Contractor under the Construction Contract, and
the responsibilities of the Owner to the Surety shall not be greater
than those of the Owner under the Construction Contract. Subject to
the commitment by the Owner to pay the Balance of the Contract
Price, the Surety is obligated, without duplication for:

4. Failure on the part of the Owner to comply with the notice
requirement in Paragraph 3.1 shall not constitute a failure to comply
with a condition precedent to the Surety’s obligations, or release the
Surety from its obligations, except to the extent the Surety
demonstrates actual prejudice.

7.1
the responsibilities of the Contractor for correction of
defective work and completion of the Construction Contract;
7.2
additional legal, design professional, and delay costs
resulting from the Contractor’s Default, and resulting from the
actions or failure to act of the Surety under Paragraph 5; and

5. When the Owner has satisfied the conditions of Paragraph 3, the
Surety shall promptly and at the Surety’s expense take one of the
following actions:
5.1
Arrange for the Contractor, with the consent of the
Owner, to perform and complete the Construction Contract;
5.2
Undertake to perform and complete the Construction
Contract itself, through its agents or independent contractors;
5.3
Obtain bids or negotiated proposals from qualified
contractors acceptable to the Owner for a contract for
performance and completion of the Construction Contract,
arrange for a contract to be prepared for execution by the
Owner and a contractor selected with the Owners concurrence,

7.3
liquidated damages, or if no liquidated damages are
specified in the Construction Contract, actual damages caused by
delayed performance or non-performance of the Contractor.
8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the
Surety’s liability is limited to the amount of this Bond.
9. The Surety shall not be liable to the Owner or others for
obligations of the Contractor that are unrelated to the Construction
Contract, and the Balance of the Contract Price shall not be reduced
or set off on account of any such unrelated obligations. No right of
action shall accrue on this Bond to any person or entity other than
the Owner or its heirs, executors, administrators, successors, and
assigns.
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Page 2 of 3

Back to Agenda
10. The Surety hereby waives notice of any change, including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders, and other obligations.

for damages to which the Contractor is entitled, reduced by all
valid and proper payments made to or on behalf of the
Contractor under the Construction Contract.

11. Any proceeding, legal or equitable, under this Bond may be
instituted in any court of competent jurisdiction in the location in
which the work or part of the work is located and shall be instituted
within two years after a declaration of Contractor Default or within
two years after the Contractor ceased working or within two years
after the Surety refuses or fails to perform its obligations under this
Bond, whichever occurs first. If the provisions of this paragraph are
void or prohibited by law, the minimum periods of limitations
available to sureties as a defense in the jurisdiction of the suit shall be
applicable.

14.2
Construction Contract: The agreement between the
Owner and Contractor identified on the cover page, including all
Contract Documents and changes made to the agreement and
the Contract Documents.
14.3
Contractor Default: Failure of the Contractor, which
has not been remedied or waived, to perform or otherwise to
comply with a material term of the Construction Contract.
14.4
Owner Default: Failure of the Owner, which has not
been remedied or waived, to pay the Contractor as required
under the Construction Contract or to perform and complete or
comply with the other material terms of the Construction
Contract.

12. Notice to the Surety, the Owner, or the Contractor shall be
mailed or delivered to the address shown on the page on which their
signature appears.
13. When this Bond has been furnished to comply with a statutory
or other legal requirement in the location where the construction was
to be performed, any provision in this Bond conflicting with said
statutory or legal requirement shall be deemed deleted herefrom and
provisions conforming to such statutory or other legal requirement
shall be deemed incorporated herein. When so furnished, the intent
is that this Bond shall be construed as a statutory bond and not as a
common law bond.

14.5
Contract Documents: All the documents that comprise
the agreement between the Owner and Contractor.
15. If this Bond is issued for an agreement between a contractor and
subcontractor, the term Contractor in this Bond shall be deemed to
be Subcontractor and the term Owner shall be deemed to be
Contractor.
16. Modifications to this Bond are as follows:

14. Definitions
14.1
Balance of the Contract Price: The total amount
payable by the Owner to the Contractor under the Construction
Contract after all proper adjustments have been made including
allowance for the Contractor for any amounts received or to be
received by the Owner in settlement of insurance or other claims

EJCDC® C-610, Performance Bond
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PAYMENT BOND
CONTRACTOR (name and address):

SURETY (name and address of principal place of business):

OWNER (name and address):
Brunswick County Board of Education
35 Referendum Drive
Bolivia, North Carolina 28422
CONSTRUCTION CONTRACT
Effective Date of the Agreement:
Amount:
Description (name and location):
BOND
Bond Number:
Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:
Modifications to this Bond Form:
None
See Paragraph 18
Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Payment Bond to be duly executed by an authorized officer, agent, or representative.
CONTRACTOR AS PRINCIPAL

SURETY
(seal)

(seal)

Contractor’s Name and Corporate Seal

Surety’s Name and Corporate Seal

By:

By:
Signature

Signature (attach power of attorney)

____________
Print Name

Print Name

Title

Title

Attest:

Attest:
Signature

Title

Signature
___________
Title
EJCDC® C-615, Payment Bond
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Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference
to Contractor, Surety, Owner, or other party shall be considered plural where applicable.
1.

2.

The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators,
successors, and assigns to the Owner to pay for labor,
materials, and equipment furnished for use in the
performance of the Construction Contract, which is
incorporated herein by reference, subject to the following
terms.

If a notice of non-payment required by Paragraph 5.1.1 is
given by the Owner to the Contractor, that is sufficient to
satisfy a Claimant’s obligation to furnish a written notice of
non-payment under Paragraph 5.1.1.

7.

When a Claimant has satisfied the conditions of Paragraph
5.1 or 5.2, whichever is applicable, the Surety shall
promptly and at the Surety’s expense take the following
actions:

If the Contractor promptly makes payment of all sums due
to Claimants, and defends, indemnifies, and holds
harmless the Owner from claims, demands, liens, or suits
by any person or entity seeking payment for labor,
materials, or equipment furnished for use in the
performance of the Construction Contract, then the Surety
and the Contractor shall have no obligation under this
Bond.

3.

If there is no Owner Default under the Construction
Contract, the Surety’s obligation to the Owner under this
Bond shall arise after the Owner has promptly notified the
Contractor and the Surety (at the address described in
Paragraph 13) of claims, demands, liens, or suits against
the Owner or the Owner’s property by any person or
entity seeking payment for labor, materials, or equipment
furnished for use in the performance of the Construction
Contract, and tendered defense of such claims, demands,
liens, or suits to the Contractor and the Surety.

4.

When the Owner has satisfied the conditions in Paragraph
3, the Surety shall promptly and at the Surety’s expense
defend, indemnify, and hold harmless the Owner against a
duly tendered claim, demand, lien, or suit.

5.

6.

Claimants who do not have a direct contract with
the Contractor,
5.1.1

5.1.2
5.2

have furnished a written notice of nonpayment to the Contractor, stating with
substantial accuracy the amount claimed
and the name of the party to whom the
materials were, or equipment was,
furnished or supplied or for whom the
labor was done or performed, within one
hundred twenty (120) days after having
last performed labor or last furnished
materials or equipment included in the
Claim; and
have sent a Claim to the Surety (at the
address described in Paragraph 13).

Claimants who are employed by or have a direct
contract with the Contractor have sent a Claim to
the Surety (at the address described in Paragraph
13).

Send an answer to the Claimant, with a copy to the
Owner, within sixty (60) days after receipt of the
Claim, stating the amounts that are undisputed and
the basis for challenging any amounts that are
disputed; and

7.2

Pay or arrange for payment of any undisputed
amounts.

7.3

The Surety’s failure to discharge its obligations
under Paragraph 7.1 or 7.2 shall not be deemed to
constitute a waiver of defenses the Surety or
Contractor may have or acquire as to a Claim,
except as to undisputed amounts for which the
Surety and Claimant have reached agreement. If,
however, the Surety fails to discharge its
obligations under Paragraph 7.1 or 7.2, the Surety
shall indemnify the Claimant for the reasonable
attorney’s fees the Claimant incurs thereafter to
recover any sums found to be due and owing to
the Claimant.

8.

The Surety’s total obligation shall not exceed the amount
of this Bond, plus the amount of reasonable attorney’s
fees provided under Paragraph 7.3, and the amount of this
Bond shall be credited for any payments made in good
faith by the Surety.

9.

Amounts owed by the Owner to the Contractor under the
Construction Contract shall be used for the performance
of the Construction Contract and to satisfy claims, if any,
under any construction performance bond. By the
Contractor furnishing and the Owner accepting this Bond,
they agree that all funds earned by the Contractor in the
performance of the Construction Contract are dedicated
to satisfy obligations of the Contractor and Surety under
this Bond, subject to the Owner’s priority to use the funds
for the completion of the work.

The Surety’s obligations to a Claimant under this Bond
shall arise after the following:
5.1

7.1

10. The Surety shall not be liable to the Owner, Claimants, or
others for obligations of the Contractor that are unrelated
to the Construction Contract. The Owner shall not be
liable for the payment of any costs or expenses of any
Claimant under this Bond, and shall have under this Bond
no obligation to make payments to or give notice on
behalf of Claimants, or otherwise have any obligations to
Claimants under this Bond.

EJCDC® C-615, Payment Bond
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11. The Surety hereby waives notice of any change, including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders, and other obligations.

7.
8.

12. No suit or action shall be commenced by a Claimant under
this Bond other than in a court of competent jurisdiction in
the state in which the project that is the subject of the
Construction Contract is located or after the expiration of
one year from the date (1) on which the Claimant sent a
Claim to the Surety pursuant to Paragraph 5.1.2 or 5.2, or
(2) on which the last labor or service was performed by
anyone or the last materials or equipment were furnished
by anyone under the Construction Contract, whichever of
(1) or (2) first occurs. If the provisions of this paragraph
are void or prohibited by law, the minimum period of
limitation available to sureties as a defense in the
jurisdiction of the suit shall be applicable.

16.2

Claimant: An individual or entity having a direct
contract with the Contractor or with a
subcontractor of the Contractor to furnish labor,
materials, or equipment for use in the performance
of the Construction Contract. The term Claimant
also includes any individual or entity that has
rightfully asserted a claim under an applicable
mechanic’s lien or similar statute against the real
property upon which the Project is located. The
intent of this Bond shall be to include without
limitation in the terms of “labor, materials, or
equipment” that part of the water, gas, power,
light, heat, oil, gasoline, telephone service, or
rental equipment used in the Construction
Contract, architectural and engineering services
required for performance of the work of the
Contractor and the Contractor’s subcontractors,
and all other items for which a mechanic’s lien may
be asserted in the jurisdiction where the labor,
materials, or equipment were furnished.

16.3

Construction Contract: The agreement between
the Owner and Contractor identified on the cover
page, including all Contract Documents and all
changes made to the agreement and the Contract
Documents.

16.4

Owner Default: Failure of the Owner, which has
not been remedied or waived, to pay the
Contractor as required under the Construction
Contract or to perform and complete or comply
with the other material terms of the Construction
Contract.

16.5

Contract Documents: All the documents that
comprise the agreement between the Owner and
Contractor.

13. Notice and Claims to the Surety, the Owner, or the
Contractor shall be mailed or delivered to the address
shown on the page on which their signature appears.
Actual receipt of notice or Claims, however accomplished,
shall be sufficient compliance as of the date received.
14. When this Bond has been furnished to comply with a
statutory or other legal requirement in the location where
the construction was to be performed, any provision in
this Bond conflicting with said statutory or legal
requirement shall be deemed deleted herefrom and
provisions conforming to such statutory or other legal
requirement shall be deemed incorporated herein. When
so furnished, the intent is that this Bond shall be construed
as a statutory bond and not as a common law bond.
15. Upon requests by any person or entity appearing to be a
potential beneficiary of this Bond, the Contractor and
Owner shall promptly furnish a copy of this Bond or shall
permit a copy to be made.
16. Definitions
16.1

Claim: A written statement by the Claimant
including at a minimum:
1.
2.
3.

4.
5.

6.

The name of the Claimant;
The name of the person for whom the labor
was done, or materials or equipment
furnished;
A copy of the agreement or purchase order
pursuant to which labor, materials, or
equipment was furnished for use in the
performance of the Construction Contract;
A brief description of the labor, materials, or
equipment furnished;
The date on which the Claimant last
performed labor or last furnished materials or
equipment for use in the performance of the
Construction Contract;
The total amount earned by the Claimant for
labor, materials, or equipment furnished as of
the date of the Claim;

The total amount of previous payments
received by the Claimant; and
The total amount due and unpaid to the
Claimant for labor, materials, or equipment
furnished as of the date of the Claim.

17. If this Bond is issued for an agreement between a
contractor and subcontractor, the term Contractor in this
Bond shall be deemed to be Subcontractor and the term
Owner shall be deemed to be Contractor.
18. Modifications to this Bond are as follows:
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MEET NORTH CAROLINA ONE-CALL CENTER
North Carolina One-Call is a Corporation formed and funded by participating utility
companies and municipalities in the interest of community and job safety and improved
service through damage reduction to the utilities.
A one call toll free number, 1-800-632-4949, provides an avenue to all of the participating
members from any point within the State of North Carolina.
Anyone proposing to excavate, dig, bore, tunnel, blast or disturb the earth in any manner
in which buried utilities may be damaged is requested to call the toll-free number between
the hours of 7:00 a.m. and 5:00 p.m., Monday through Friday, forty-eight hours before
starting the proposed work.
Within minutes of your telephone call, the participating members will be made aware of
your plans and will be given pertinent information that has been provided by you about
your planned work. You will be told the names of the participating members from whom
you can expect a response. If there are buried facilities in the path of your activity, the
route of the utilities will be staked and/or marked at no expense to you. If there are no
facilities in the area of the planned work, you will be called or notified by a representative
of the participating company accordingly.
Should a non-participating utility operator be serving your area, we recommend that you
call them on an individual basis. All utility operators, whether company or municipality, will
be provided an opportunity to become a member of North Carolina One-Call.
Naturally, knowing the route of the utilities, the excavator is expected to exercise caution
and to avoid damage as the project progresses.
Damage prevention doesn't just happen - it is a planned and orderly process through
which each of us can participate - Yes, we can and will dramatically reduce damages
to the utilities in the State of North Carolina! Thanks for your help.

BEFORE YOU DIG
IN THE INTEREST OF COMMUNITY AND JOB SAFETY
AND IMPROVED SERVICE
CALL NORTH CAROLINA ONE-CALL
1-800-632-4949

NCOC
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QUALIFICATIONS STATEMENT
THE INFORMATION SUPPLIED IN THIS DOCUMENT IS CONFIDENTIAL TO THE EXTENT
PERMITTED BY LAWS AND REGULATIONS
1.

SUBMITTED BY:
Official Name of Firm:
Address:

2.

SUBMITTED TO:

3.

SUBMITTED FOR:

Brunswick County Board of Education

Owner:

Brunswick County Board of Education

Project Name:

North Brunswick High School and West Brunswick High School
Parking Lot Refurbishment

TYPE OF WORK:

4.

Asphalt Pavement Construction

CONTRACTOR'S CONTACT INFORMATION
Contact Person:
Title:
Phone:
Email:

EJCDC® C-451, Qualifications Statement.
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5.

AFFILIATED COMPANIES:
Name:
Address:

6.

TYPE OF ORGANIZATION:
SOLE PROPRIETORSHIP
Name of Owner:
Doing Business As:
Date of Organization:
PARTNERSHIP
Date of Organization:
Type of Partnership:
Name of General Partner(s):

CORPORATION
State of Organization:
Date of Organization:
Executive Officers:
- President:
- Vice President(s):

- Treasurer:
- Secretary:
EJCDC® C-451, Qualifications Statement.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 2 of 8

Back to Agenda

LIMITED LIABILITY COMPANY
State of Organization:
Date of Organization:
Members:

JOINT VENTURE
Sate of Organization:
Date of Organization:
Form of Organization:
Joint Venture Managing Partner
- Name:
- Address:

Joint Venture Managing Partner
- Name:
- Address:

Joint Venture Managing Partner
- Name:
- Address:
EJCDC® C-451, Qualifications Statement.
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7.

LICENSING
Jurisdiction:
Type of License:
License Number:
Jurisdiction:
Type of License:
License Number:

8.

CERTIFICATIONS

CERTIFIED BY:

Disadvantage Business Enterprise:
Minority Business Enterprise:
Woman Owned Enterprise:
Small Business Enterprise:
Other (
9.

):

BONDING INFORMATION
Bonding Company:
Address:

Bonding Agent:
Address:

Contact Name:
Phone:
Aggregate Bonding Capacity:
Available Bonding Capacity as of date of this submittal:
EJCDC® C-451, Qualifications Statement.
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10.

FINANCIAL INFORMATION
Financial Institution:
Address:

Account Manager:
Phone:
INCLUDE AS AN ATTACHMENT AN AUDITED BALANCE SHEET FOR EACH OF THE
LAST 3 YEARS-Audited balance sheets are not required to be submitted with bid
but may be required by owner at a later date.
11.

CONSTRUCTION EXPERIENCE:
Current Experience:
List on Schedule A all uncompleted projects currently under contract (If Joint Venture list
each participant's projects separately). List only projects of similar costs and scope.
Previous Experience:
List on Schedule B all projects completed within the last 3 Years (If Joint Venture list each
participant's projects separately) of similar cost and scope.
Has firm listed in Section 1 ever failed to complete a construction contract awarded to it?
YES

NO

If YES, attach as an Attachment details including Project Owner's contact information.
Has any Corporate Officer, Partner, Joint Venture participant or Proprietor ever failed to
complete a construction contract awarded to them in their name or when acting as a principal
of another entity?
YES

NO

If YES, attach as an Attachment details including Project Owner's contact information.
Are there any judgments, claims, disputes or litigation pending or outstanding involving the firm
listed in Section 1 or any of its officers (or any of its partners if a partnership or any of the
individual entities if a joint venture)?
YES

NO

If YES, attach as an Attachment details including Project Owner's contact information.
EJCDC® C-451, Qualifications Statement.
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12.

SAFETY PROGRAM:
Not required to be submitted with bid but may be required by Owner at a later date.
Name of Contractor's Safety Officer:
Include the following as attachments:
Provide as an Attachment Contractor's (and Contractor's proposed Subcontractors and
Suppliers furnishing or performing Work having a value in excess of 10 percent of the total
amount of the Bid) OSHA No. 500- Log & Summary of Occupational Injuries & Illnesses for
the past 5 years.
Provide as an Attachment Contractor's (and Contractor's proposed Subcontractors and
Suppliers furnishing or performing Work having a value in excess of 10 percent of the total
amount of the Bid) list of all OSHA Citations & Notifications of Penalty (monetary or other)
received within the last 5 years (indicate disposition as applicable) - IF NONE SO STATE.
Provide as an Attachment Contractor's (and Contractor's proposed Subcontractors and
Suppliers furnishing or performing Work having a value in excess of 10 percent of the total
amount of the Bid) list of all safety citations or violations under any state all received within
the last 5 years (indicate disposition as applicable) - IF NONE SO STATE.
Provide the following for the firm listed in Section V (and for each proposed Subcontractor
furnishing or performing Work having a value in excess of 10 percent of the total amount of
the Bid) the following (attach additional sheets as necessary):
Workers' compensation Experience Modification Rate (EMR) for the last 5 years:
YEAR
YEAR
YEAR
YEAR
YEAR

EMR
EMR
EMR
EMR
EMR

Total Recordable Frequency Rate (TRFR) for the last 5 years:
YEAR
YEAR
YEAR
YEAR
YEAR

TRFR
TRFR
TRFR
TRFR
TRFR
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Total number of man-hours worked for the last 5 Years:
YEAR
YEAR
YEAR
YEAR
YEAR

TOTAL NUMBER OF MAN-HOURS
TOTAL NUMBER OF MAN-HOURS
TOTAL NUMBER OF MAN-HOURS
TOTAL NUMBER OF MAN-HOURS
TOTAL NUMBER OF MAN-HOURS

Provide Contractor's (and Contractor's proposed Subcontractors and Suppliers furnishing or
performing Work having a value in excess of 10 percent of the total amount of the Bid) Days
Away From Work, Days of Restricted Work Activity or Job Transfer (DART) incidence rate for
the particular industry or type of Work to be performed by Contractor and each of
Contractor's proposed Subcontractors and Suppliers) for the last 5 years:
YEAR
YEAR
YEAR
YEAR
YEAR

DART
DART
DART
DART
DART
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I HEREBY CERTIFY THAT THE INFORMATION SUBMITTED HEREWITH, INCLUDING ANY ATTACHMENTS, IS
TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF.
NAME OF ORGANIZATION:
BY:
TITLE:
DATED:
NOTARY ATTEST:
SUBSCRIBED AND SWORN TO BEFORE ME
THIS

DAY OF

, 20___

NOTARY PUBLIC - STATE OF
MY COMMISSION EXPIRES:
REQUIRED ATTACHMENTS
1. Schedule A (Current Experience).
2. Schedule B (Previous Experience).
3. Schedule C (Major Equipment).
4. Audited balance sheet for each of the last 3 years for firm named in Section 1.
5. Evidence of authority for individuals listed in Section 7 to bind organization to an agreement.
6. Resumes of officers and key individuals (including Safety Officer) of firm named in Section 1.
7. Required safety program submittals listed in Section 13.
8. Additional items as pertinent.
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SCHEDULE A

CURRENT EXPERIENCE
Project Name

Owner's Contact Person

Design Engineer

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:
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Contract Date
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Type of Work

Status

Cost of Work

SCHEDULE B
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PREVIOUS EXPERIENCE (Include ALL Projects Completed within last 5 years)
Project Name

Owner's Contact Person

Design Engineer

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Contract Date
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Type of Work

Status

Cost of Work

PREVIOUS EXPERIENCE (Include ALL Projects Completed within last 5 years)
Project Name

SCHEDULE B

Owner's Contact Person

Design Engineer

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:

Name:

Name:

Address:

Company:

Telephone:

Telephone:
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Type of Work

Status

Cost of Work
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SCHEDULE C - LIST OF MAJOR EQUIPMENT AVAILABLE
ITEM

PURCHASE DATE

CONDITION
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STATE OF NORTH CAROLINA

AFFIDAVIT OF COMPLIANCE WITH N.C. E-VERIFY STATUTE S

I, _________________________(the individual attesting below), being duly authorized by and on behalf of
______________ (the entity bidding on project hereinafter "Employer") after first being duly sworn hereby swear or
affirm as follows:
1.
Employer understands that E-Verify is the federal E-Verify program operated by the United States Department
of Homeland Security and other federal agencies, or any successor or equivalent program used to verify the work
authorization of newly hired employees pursuant to federal law in accordance with NCGS §64-25(5).
2.
Employer is a person, business entity, or other organization that transacts business in this State and that
employs 25 or more employees in this State. (mark Yes or No)
a. YES _____, or
b. NO _____
3.
Employer understands that employers employing 25 or more employees in this State must use E-Verify. Each
employer, after hiring an employee to work in the United States, must verify the work authorization of the employee
through E-Verify in accordance with Article 2, Chapter 64 of the North Carolina General Statutes.
4.
Employer's subcontractors comply with E-Verify, and if Employer is the winning bidder on this project
Employer will ensure compliance with E-Verify by any subcontractors subsequently hired by Employer.
This ____ day of _______________, 20_____.

Signature of Affiant
Print or Type Name: _________________________
Title:______________________________________

Signed and sworn to (or affirmed) before me, this the _____
day of ________________, 20____.
My Commission Expires:
Notary Public

(Affix Official/Notarial Seal)

State of _______________ County of __________________
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AFFIDAVIT of COMPLIANCE
With N.C. E-Verify Statutes
STATE OF NORTH CAROLINA

I, _____________________________________ (hereinafter the “Affiant”), duly authorized by and
on behalf of _____________________________ (hereinafter the “Employer”) after being first duly
sworn deposes and says as follows:
1. I am the ____________________________ (President, Manager, CEO, etc.) of the Employer and
possess the full authority to speak for and on behalf of the Employer identified above.
2. Employer understands that “E-Verify” means the federal E-Verify program operated by the United
States Dept. of Homeland Security and other federal agencies, or any successor or equivalent
program used to verify the work authorization of newly hired employees pursuant to federal law.
3. _____ Employer employs 25 or more employees in the State of North Carolina, and is in
compliance with the provisions of N.C. Gen. Stat. §64-26. Employer has verified the work
authorization of its employees through E-Verify and shall retain the records of verification for a
period of at least one year.
_____Employer employs fewer than 25 Employees and is therefore not subject to the provisions of
N.C. Gen. Stat. §64-26.
4. All subcontractors engaged by or to be engaged by Employer have or will have likewise complied
with the provisions of N.C. Gen. Stat. §64-26.
5. Employer shall keep the Brunswick County Board of Education informed of any change in its
status pursuant to Article 2 of Chapter 64 of the North Carolina General Statutes.
Further this affiant sayeth not.
This the ___day of ___________, 20____.
Affiant ___________________________________________
STATE OF NORTH CAROLINA
COUNTY OF ______________________________
Sworn to and subscribed before me, this the _____day of ______________, 20_____ .
______________________________________________
Notary Public
My commission expires: __________________________

[SEAL]
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SECTION 011000

SUMMARY

PART 1 - GENERAL
1.1
A.

1.2
A.

RELATED DOCUMENTS
General provisions of the Contract, including General and Supplementary
Conditions and other Division 01 Specification Sections, apply to this Section.
SUMMARY
Section includes:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

1.3

Project information.
Work covered by Contract Documents.
Phased construction.
Work by Owner.
Work under separate contracts.
Future work.
Purchase contracts.
Owner-furnished products.
Contractor-furnished, Owner-installed products.
Access to site.
Coordination with occupants.
Work restrictions.
Geotechnical Engineering Report

PROJECT INFORMATION

A.

Project Identification: North Brunswick High School and West Brunswick High
School Parking Lot Refurbishment. 21.07052.

B.

Project Location: North Brunswick High School, 114 Scorpion Drive NE,
Leland, North Carolina 28451 and West Brunswick High School, 550 Whiteville
Road, Shallotte, North Carolina 28470.

C.

Owner: Brunswick County Board of Education, 35 Referendum Drive, Bolivia,
North Carolina 28422.
1.

D.

April 2021

Owner's Representative: Larry Smith, Director of Facilities.

Engineer: McGill Associates, PA, 712 Village Road, Suite 103, Shallotte, North
Carolina 28470

Project #21.07052
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1.4

WORK COVERED BY CONTRACT DOCUMENTS

A.

Work shall include, but it is not necessarily limited to the furnishing of all labor,
material, tools and superintendence and performing all work necessary to
complete all of the Parking Lot Refurbishment and site restoration work to the
satisfaction of, and subject to the approval of the Owner, and/or its designated
representative. The parking lots are one each at North Brunswick High School
and West Brunswick High School.

B.

All parking lot refurbishment and site restoration work not expressly mentioned
in the Specifications, and/or shown on the plans but obviously necessary to the
proper execution of same shall be performed by the contractor as it is not the
intent to delineate or describe every detail of work. No additions to the contract
sum will be approved for any materials, equipment and/or labor to perform work
hereunder unless it can be shown clearly to be beyond the scope and intent of
the Specifications and absolutely essential to the proper prosecution of the
work.

C.

The Work of the Project is defined by the Contract Documents and consists of
the following:

April 2021

1.

Base Bid North Brunswick High School Parking Lot
a. Provide all necessary traffic control measures when construction
vehicles are entering/exiting the site.
b. Provide erosion control measures as needed to prevent erosion or
displacement of soils and discharge of soil-bearing water runoff or
airborne dust to adjacent properties.
c.
Remove existing asphalt surface and base material and replace with
a new base and asphalt surface.
d. Paint parking stall lines and numbers, island lines and traffic flow
arrows.
e. Install wheel stops, pipe bollards and speed bumps.
f.
Place seeding, soil supplements and mulch on all final disturbed
areas. All other disturbed areas exceeding the limits of work that
were not originally grassed areas shall also be restored to existing
conditions.
g. Remove surplus soil and waste material, including trash and debris
and legally dispose of it off Owner’s property.
h. All construction recommendations and requirements as listed in the
Geotechnical Engineering Report by ECS Southeast, LLP, dated
February 16, 2021 and included at the end of this Section, are
considered part of the scope of work for the project and must be
adhered to by the Contractor.

2.

Base Bid West Brunswick High School Parking Lot
a. Provide all necessary traffic control measures when construction
vehicles are entering/exiting the site.
Project #21.07052
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b.
c.
d.
e.
f.

g.
h.

3.

April 2021

Provide erosion control measures as needed to prevent erosion or
displacement of soils and discharge of soil-bearing water runoff or
airborne dust to adjacent properties.
Remove existing asphalt surface and base material and replace with
a new base and asphalt surface.
Paint parking stall lines and numbers, island lines and traffic flow
arrows.
Install signs, wheel stops, and speed bumps.
Place seeding, soil supplements and mulch on all final disturbed
areas. All other disturbed areas exceeding the limits of work that
were not originally grassed areas shall also be restored to existing
conditions.
Remove surplus soil and waste material, including trash and debris
and legally dispose of it off Owner’s property.
All construction recommendations and requirements as listed in the
Geotechnical Engineering Report by ECS Southeast, LLP, dated
June 12, 2019 and included at the end of this Section, are
considered part of the scope of work for the project and must be
adhered to by the Contractor.

Base Bid North Brunswick High School and West Brunswick High School
Parking Lots
a. Provide all necessary traffic control measures when construction
vehicles are entering/exiting the site.
b. Provide erosion control measures as needed to prevent erosion or
displacement of soils and discharge of soil-bearing water runoff or
airborne dust to adjacent properties.
c.
Remove existing asphalt surface and base material and replace with
a new base and asphalt surface.
d. Paint parking stall lines and numbers, island lines and traffic flow
arrows.
e. Install signs, wheel stops, pipe bollards and speed bumps.
f.
Place seeding, soil supplements and mulch on all final disturbed
areas. All other disturbed areas exceeding the limits of work that
were not originally grassed areas shall also be restored to existing
conditions.
g. Remove surplus soil and waste material, including trash and debris
and legally dispose of it off Owner’s property.
h. All construction recommendations and requirements as listed in the
Geotechnical Engineering Reports by ECS Southeast, LLP, dated
February 16, 2021 and June 12, 2019 and included at the end of
this Section, are considered part of the scope of work for the project
and must be adhered to for the respective school by the Contractor.

Project #21.07052
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D.

Type of Contract
1.

E.

Field Quality Control
1.

2.

1.5
A.

1.6
A.

B.

1.7
A.

April 2021

It is the intention of the Owner to award a contract to the lowest
responsible bidder for the work at each of the two schools.

Testing Agency: Contractor is required to engage a qualified independent
geotechnical engineering testing agency licensed in the State of North
Carolina to perform field quality control testing for the parking lot
refurbishment work
Allow testing agency to inspect and test subgrades and bituminous
pavement replacement. Proceed with subsequent parking lot work only
after test results for previously completed work comply with requirements.
Testing Agency and or the Contractor must provide the Owner with two
copies of all testing reports prior to the payments by the Owner for the
work.

PHASED CONSTRUCTION
The Work shall be conducted as one project in its entirety at each school.
There will not be phased construction.
WORK BY OWNER
West Brunswick High School-Owner will be installing three site lights down the
center of the parking lot prior to placement of the new stone subbase and
asphalt pavement. Contractor is required to coordinate with the Owner’s
contractor to allow the site light installation after removal of the existing
pavement and subbase. Parking lot contractor is responsible for compaction of
the site lighting conduit trench and must coordinate compaction activities with
the Owner’s contractor.
West Brunswick High School-Owner currently has a contractor on site
completing construction of a new building adjacent to the parking lot.
Contractor for the parking lot must accommodate Owner’s building contractor to
allow access through the main drive off of Whiteville Road up to building
contractor’s current site access point.
WORK UNDER SEPARATE CONTRACTS
General:
project.

There will be no work by others under separate contract for this

Project #21.07052
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1.8
A.

1.9
A.

ACCESS TO SITES
General: Contractor shall have full use of Project sites for construction
operations during construction period. Contractor's use of Project sites is
limited only by Owner's right to perform work or to retain other contractors on
portions of Project. Contractor is NOT permitted to use or access any portion of
the area on school property outside of the limits of work of the parking lot at
either of the Project locations without prior permission from the Owner. Any
damage to the areas outside the project areas by the Contractor must be
restored to existing conditions at the full expense of the Contractor, to the
satisfaction of and subject to the approval of the Owner and/or its designated
representative.

WORK RESTRICTIONS
Work Restrictions, General:
operations.
1.

Comply with restrictions on construction

Comply with limitations on use of public streets and other requirements of
authorities having jurisdiction.

B.

On-Site Work Hours: Limit work on parking lots to normal business working
hours, except as otherwise indicated or approved by the Owner.

C.

Existing Utility Interruptions: Do not interrupt utilities serving facilities occupied
by Owner or others unless permitted under the following conditions and then
only after providing temporary utility services according to requirements
indicated:
1.
2.

D.

Noise, Vibration, and Odors: Coordinate operations that may result in high
levels of noise and vibration, odors, or other disruption with students with the
Owner.
1.
2.

E.

April 2021

Notify Engineer not less than three (3) business days in advance of
proposed utility interruptions.
Obtain Engineer's written permission before proceeding with utility
interruptions.

Notify Engineer not less than 3 business days in advance of proposed
disruptive operations.
Obtain Engineer's written permission before proceeding with disruptive
operations.

Employee Identification: Provide identification tags for Contractor personnel
working on the Project site. Require personnel to utilize identification tags at all
times.
Project #21.07052
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F.

Employee Screening: Comply with Owner's requirements regarding drug and
background screening of Contractor personnel working on the Project site.
1.

1.10
A.

Maintain list of
Representative.

approved

screened

personnel

with

Owner's

Geotechnical Engineering Report
All construction recommendations and requirements as listed in the
Geotechnical Engineering Reports for each school by ECS Southeast, LLP, are
included at the end of this Section and are considered part of the scope of
work for the Parking Lot Refurbishment projects and must be adhered to by the
Contractor.

PART 2 - PRODUCTS (Not Used)
PART 3 - EXECUTION (Not Used)
END OF SECTION 011000

April 2021
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GEOTECHNICAL REPORT
NORTH BRUNSWICK HIGH SCHOOL PARKING LOT

Provided by
ECS SOUTHEAST, LLP
FEBRUARY 16, 2021
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North Brunswick High School Parking Lot
ECS Project No. 22:30038

Mr. Michael Norton, P.E.
McGill Associates, P.A.
712 Village Road SW, Suite 103
Shallotte, NC 28470
Reference:

February 16, 2021
Page 1

February 16, 2021

ECS Project No. 22:30038

Geotechnical Engineering Letter
North Brunswick High School - Parking Lot
Leland, Brunswick County, North Carolina

Dear Mr. Norton:
Project Description: The proposed project consists of resurfacing the existing North Brunswick High
School parking lot in Leland, Brunswick County, North Carolina. Based on available overhead
imagery it appears that the parking lot is roughly 11 years old. The pavements are exhibiting minor
failures such as depressions and fatigue cracking.
Exploration Description: Four (4) hand auger borings with asphalt cores and Kessler Dynamic Cone
Penetrometer (DCP) tests were performed in the existing parking lot.
The Kessler DCP was continuously driven approximately 2 to 3 feet below the existing ground
surface. The Kessler DCP is driven into the soil by dropping a Single-Mass 17.6 lb Hammer from a
height of 22.6 inches. The depth of cone penetration is measured at selected penetration or
hammer drop intervals and the soil shear strength is reported in terms of the Kessler DCP index.
The Kessler DCP index is based on the average penetration depth resulting from one blow of the
17.6 lb hammer. The test locations are shown on the attached exploration diagram. The Kessler
DCP index can be correlated to CBR and modulus of rigidity. The individual results of the Kessler
DCP tests are attached to this letter. The approximate test locations are attached in Appendix A.
Subsurface Description: The hand auger borings encountered asphalt ranging from approximately
1.0 to 2.0 inches, underlain by ABC stone with a thickness of approximately 5.25 to 7.0 inches. No
ABC stone was encountered in boring B-4. The subgrade soils generally consisted of silty, clayey,
and clean SAND (SM, SC, SP). The hand auger boring logs are attached in Appendix B.
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Groundwater Observations: At the time of the exploration, groundwater was not encountered in
the borings, indicating its depth to be greater than 4.0 feet beneath existing grades. The highest
groundwater observations are normally encountered in the late winter and early spring. Variations
in the long-term water table may occur as a result of changes in precipitation, evaporation, surface
water runoff, construction activities, and other factors not immediately apparent at the time of this
exploration. If long term water levels are crucial to the development of this site, it would be
prudent to verify water levels with the use of perforated pipes or piezometers.
Pavement Design Considerations: Based on the results of our hand auger borings, it appears that
the soils that will likely be exposed as pavement subgrades generally consist of SANDS (SP, SM, SC).
Based on the Kessler DCP test results, a CBR value of 10 has been used to model the in place
subgrade soils. The pavement design assumes that the subgrades consist of suitable materials
evaluated by ECS and placed and compacted to at least 98 percent of the maximum dry density as
determined by the Standard Proctor test (ASTM D 698) in accordance with the project
specifications.
For the design and construction of flexible impervious pavements, the subgrades should be
prepared in strict accordance with the recommendations in the “Subgrade Preparation” and
“Engineered Fill Placement” sections of this report. An important consideration with the design
and construction of pavements is surface and subsurface drainage. Where standing water
develops, either on the pavement surface or within the base course layer, softening of the subgrade
and other problems related to the deterioration of the pavement can be expected. Furthermore,
good drainage should minimize the possibility of the subgrade materials becoming saturated during
the normal service period of the pavement.
Traffic loading conditions were not available at the time of this proposal. Based on similar projects,
a traffic load of 25,000 ESALs was assumed. ECS understands that the existing asphalt will likely be
ground onsite and will likely not be hauled off. If the ground asphalt is to be reused, it is
recommended that it is mixed in with the existing subgrade material. After the subgrade is
proofrolled, it is recommended that the pavement section is constructed and consists of at least 2
inches of surface material underlain by 6 inches of compacted aggregate base course.
Subgrade Preparation: The subgrade preparation should consist of stripping vegetation, rootmat,
topsoil, existing fill, and any other soft or unsuitable materials from the 5-foot expanded pavement
limits. ECS should be called to verify that topsoil and substandard surficial materials have been
removed prior to the placement of structural fill or construction of the parking lot.
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Proofrolling: Prior to fill placement or other construction on subgrades, the subgrades should be
evaluated by an ECS field technician. The exposed subgrade should be proofrolled with
construction equipment having a minimum axle load of 10 tons [e.g. tandem-axle dump truck
loaded to capacity]. Proofrolling should be traversed in two perpendicular directions with
overlapping passes of the vehicle under the observation of an ECS technician. This procedure is
intended to assist in identifying localized yielding materials.
Where proofrolling identifies areas that are unsteady or “pumping” subgrade those areas should
be repaired prior to the placement of subsequent Structural Fill or other construction materials.
Methods of stabilization include undercutting and moisture conditioning. The situation should be
discussed with ECS to determine the appropriate procedure. Test pits may be excavated to explore
the shallow subsurface materials to help in determining the cause of the observed unsteady
materials, and to assist in the evaluation of appropriate remedial actions to stabilize the subgrade.
Engineered Fill Placement: Prior to placement of Structural Fill, bulk samples (about 50 pounds) of
on-site and/or off-site borrow should be submitted to ECS for laboratory testing, which typically
include Atterberg limits, natural moisture content, grain-size distribution, and moisture-density
relationships (i.e., Proctors) for compaction. Import materials should be tested prior to being
hauled to the site to determine if they meet project specifications. Alternatively, Proctor data from
other accredited laboratories can be submitted if the test results are within the last 90 days.
Materials satisfactory for use as structural fill should consist of inorganic soils classified as SM, SC,
SW, SP, GW, GP, GM, and GC, or a combination of these group symbols, per ASTM D 2487. Natural
fine-grained soils classified as clays or silts (CL, ML) should not be considered for use as engineered
fill, but may be evaluated by the geotechnical engineer to determine their suitability at the
contractor’s request. The materials should be free of organic matter, debris, and should contain no
particle sizes greater than 4 inches in the largest dimension. Open graded materials, such as gravels
(GP), which contain void space in their mass should not be used in structural fills unless properly
encapsulated with filter fabric. Suitable structural fill material should have the index properties
shown below.
Structural Fill Index Properties
Location with Respect to Final Grade
Pavement Area

Liquid Limit
35 max

Plasticity
Index
9 max

Max % Fines
Passing # 200 Sieve
20

Materials that should not be used as engineered fill include topsoil, organic materials (OH, OL), and
high plasticity clays and silts (CH, MH). Such materials removed during grading operations should
be either stockpiled for later use in landscape fills, or placed in approved on or off-site disposal
areas.
Structural Fill Compaction: Structural fill within the expanded pavement limits should be placed in
maximum 8-inch loose lifts, moisture conditioned as necessary to within -3 and +3 % of the soil’s
optimum moisture content, and be compacted with suitable equipment to a dry density of at least
98% of the Standard Proctor maximum dry density (ASTM D698). Beyond these areas, compaction
of at least 95% should be achieved. ECS should be called to document that proper fill compaction
has been achieved.
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Fill Compaction Control: The expanded limits of the proposed construction areas should be well
defined, including the limits of the fill zones for the proposed construction area, at the time of fill
placement. Grade controls should be maintained throughout the filling operations. Filling
operations should be observed on a full-time basis by a qualified representative of the geotechnical
engineer or construction testing laboratory to determine that the minimum compaction
requirements are being achieved. Field density testing of fills should be performed at the
frequencies shown in the table below but not less than 1 test per lift.
Frequency of Compaction Tests in Fill Areas
Location

Frequency of Tests

Pavement Area

1 test per 5,000 sq. ft.

Compaction equipment suitable to the soil type being compacted should be used to compact the
subgrades and fill materials. A vibratory steel drum roller should be used for compaction of coarsegrained soils (Sands and Gravels) as well as for sealing compacted surfaces.
Fill materials should not be placed on frozen soils, on frost-heaved soils, and/or on excessively wet
soils. Borrow fill materials should not contain frozen materials at the time of placement, and frozen
or frost-heaved soils should be removed prior to placement of structural fill or other fill soils and
aggregates. Excessively wet soils or aggregates should be scarified, aerated, and moisture
conditioned.
At the end of each workday, fill areas should be graded to facilitate drainage of any precipitation
and the surface should be sealed by use of a smooth-drum roller to limit infiltration of surface
water.
Drying and compaction of wet soils is typically difficult during the cold, winter months. Accordingly,
earthwork should be performed during the warmer, drier times of the year, if practical. Proper
drainage should be maintained during the earthwork phases of construction to prevent ponding of
water which tends to degrade subgrade soils.
Fill material should be placed in horizontal lifts. In confined areas such as utility trenches, portable
compaction equipment and thin lifts of 3 inches to 4 inches may be required to achieve specified
degrees of compaction.
We recommend that the grading contractor have equipment on site during earthwork for both
drying and wetting fill soils. We do not anticipate significant problems in controlling moisture
within the fill during dry weather, but moisture control may be difficult during winter months or
extended periods of rain. The control of moisture content of higher plasticity soils is difficult
when these soils become wet. Further, such soils are easily degraded by construction traffic when
the moisture content is elevated.
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Closure: ECS has prepared this report of findings, evaluations, and recommendations to guide
geotechnical-related design and construction aspects of the project. The description of the
proposed project is based on information provided by McGill Associates, PA. If any of this
information is inaccurate, either due to our interpretation of the documents provided or site or
design changes that may occur later, ECS should be contacted immediately so that we can review
the report in light of the changes and provide additional or alternate recommendations as may be
required to reflect the proposed construction.
It has been our pleasure to be of service to McGill Associates, PA during the design phase of this
project. We would appreciate the opportunity to remain involved during the continuation of the
design phase, and we would like to provide our services during construction phase operations as
well to verify the assumptions of subsurface conditions made for this report. Should you have any
questions concerning the information contained in this report, or if we can be of further assistance
to you, please contact us.
Respectfully submitted,
ECS Southeast, LLP

Mike Delaney, E.I.
Project Manager
MDelaney@ecslimited.com

Winslow Goins, PE
Principal Engineer
WGoins@ecslimited.com

2/16/21
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APPENDIX A – Drawings & Reports
Site Location Diagram
Exploration Location Diagram
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APPENDIX B – Field Operations
Kessler DCP Results
USCS Reference Notes
Hand Auger Boring Logs
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Unified Soil Classification System
(ASTM Designation D-2487)

Highly organic soils

Typical Names

Classification Criteria

GW

Well-graded gravels and gravelsand mixtures, little or no fines

Cu = D60/D10 Greater than 4
Cz = (D30)2/(D10xD60) Between 1 and 3

GP

Poorly graded gravels and gravelsand mixtures, little or no fines

GM

Silty gravels, gravel-sand-silt
mixtures

GC

Clayey gravels, gravel-sand-clay
mixtures

SW

Well-graded sands and gravelly
sands, little or no fines

SP

Poorly graded sands and gravelly
sands, little or no fines

SM

Silty sands, sand-silt mixtures

SC

Clayey sands, sand-clay mixtures

ML

Inorganic silts, very fine sands,
rock flour, silty or clayey fine
sands

CL

Inorganic clays of low to medium
plasticity, gravelly clays, sandy
clays, silty clays, lean clays

OL

Organic silts and organic silty
clays of low plasticity

MH

Inorganic silts, micaceous or
diatomaceous fine sands or silts,
elastic silts

CH

Inorganic clays of high plasticitiy,
fat clays

OH

Organic clays of medium to high
plasticity

Pt

Peat, muck and other highly
organic soils

Less than 5% Pass No. 200 sieve
More than 12% Pass No. 200 sieve
5% to 12% Pass No. 200 sieve

GW, GP, SW, SP
GM, GC, SM, SC
Borderline classification
requiring use of dual symbol

Group Symbol

Classification on basis of percentage of fines

Gravels
More than 50% of coarse
fraction retained on No. 4 sieve
Sands
More than 50% of coarse
fraction passes No. 4 sieve
Silts and Clays
Liquid limit
50% or less
Silts and Clays
Liquid limit
greater than 50%

Fine-grained soils
50% or more passing No. 200 sieve

Coarse-grained soils
More than 50% retained on No. 200 sieve

Major Division

Not meeting both criteria for GW
Atterberg limits plot below “A” line or
plasticity index less than 4
Atterberg limits plot above “A” line
and plasticity index greater than 7
Cu = D60/D10 Greater than 6
Cz = (D30)2/(D10xD60) Between 1 and 3
Not meeting both criteria for SW
Atterberg limits plot below “A” line or
plasticity index less than 4
Atterberg limits plot above “A” line
and plasticity index greater than 7

Note: U-line represents approximate upper limit of LL and PI combinations
for natural soils (empircally determined). ASTM-D2487.

Plasticity chart for the classification of fine-grained soils.
Tests made on fraction finer than No. 40 sieve

Fibrous organic matter; will
char, burn, or glow

UNIFIED SOIL
CLASSIFICATION
SYSTEM

CLIENT:

PROJECT NO.:
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PROJECT NAME:

HAND AUGER NO.:

SURFACE ELEVATION:

North Brunswick High School Parking Lot

B-1

SITE LOCATION:

STATION:

114 Scorpion Drive NE, Leland, North Carolina 28451
MOISTURE CONTENT
(%)

FINES CONTENT
(%)

SAMPLE NUMBER

DESCRIPTION OF MATERIAL

DCP

EXCAVATION EFFORT

EASTING:

ELEVATION (FT)

WATER LEVELS

DEPTH (FT)

NORTHING:

Asphalt Thickness[1.75"]
ABC Stone Thickness[5.25"]

(SM) SILTY FINE TO MEDIUM SAND, tan, moist

(SC) CLAYEY MEDIUM TO COARSE SAND, tan/ orange, moist

(SP) MEDIUM TO COARSE SAND, tan/ orange, moist

END OF DRILLING AT 4.0 FT

5
REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDRY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL
EXCAVATION EFFORT: E - EASY M - MEDIUM D - DIFFICULT VD - VERY DIFFICULT
WL (First Encountered)

WL (Seasonal High)

ECS REP:

WL (Comple on)

DATE COMPLETED: UNITS:
Feb 16 2021

HAND AUGER LOG

English

CAVE-IN-DEPTH:

Back to Agenda

DCP TEST DATA

Hammer
10.1 lbs.

Soil Type
CH

17.6 lbs.

CL

Both hammers used

All other soils

Type of
Hammer

0

0

1

5

53

1

5

79

1

10

124

1

10

160

1

10

201

1

10

284

1

10

445

1

10

536

1

10

602

1

10

683

1

2

699

1

CBR
0

0.1

1.0

10.0

100.0
0

5

127

10

254

15

381

20

508

25

635

30

762

35

889

DEPTH, mm

Cumulative
Penetration
(mm)

DEPTH, in.

1
1
1
1
1
1
1

40

1

0.1

1.0

1

1016
100.0

10.0

BEARING CAPACITY, psf

1
1
0

1

0

2000

4000

6000

8000

10000

12000
0

1
1

5

127

10

254

15

381

20

508

25

635

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

762

30
Based on approximate interrelationships
of CBR and Bearing values (Design of
Concrete Airport Pavement, Portland
Cement Association, page 8, 1955)

35
40

0

14

28

42

56

BEARING CAPACITY, psi

69

889

83

1016

DEPTH, mm

No. of
Blows

North Brunswick High School Parking Lot
Date:
16-Feb-21
B-1
Soil Type(s): SAND (SP, SM, SC)

DEPTH, in

Project:
Location:

CLIENT:

PROJECT NO.:
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PROJECT NAME:

HAND AUGER NO.:

SURFACE ELEVATION:

North Brunswick High School Parking Lot

B-2

SITE LOCATION:

STATION:

114 Scorpion Drive NE, Leland, North Carolina 28451
MOISTURE CONTENT
(%)

FINES CONTENT
(%)

SAMPLE NUMBER

DESCRIPTION OF MATERIAL

DCP

EXCAVATION EFFORT

EASTING:

ELEVATION (FT)

WATER LEVELS

DEPTH (FT)

NORTHING:

Asphalt Thickness[1.50"]
ABC Stone Thickness[7.00"]

(SM) SILTY FINE TO MEDIUM SAND, tan, moist

(SP) MEDIUM TO COARSE SAND, tan, moist

END OF DRILLING AT 4.0 FT

5
REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDRY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL
EXCAVATION EFFORT: E - EASY M - MEDIUM D - DIFFICULT VD - VERY DIFFICULT
WL (First Encountered)

WL (Seasonal High)

ECS REP:

WL (Comple on)

DATE COMPLETED: UNITS:
Feb 16 2021

HAND AUGER LOG

English

CAVE-IN-DEPTH:

Back to Agenda

DCP TEST DATA

Hammer
10.1 lbs.

Soil Type
CH

17.6 lbs.

CL

Both hammers used

All other soils

Type of
Hammer

0

0

1

5

74

1

5

124

1

5

175

1

5

234

1

5

292

1

5

358

1

5

432

1

5

521

1

5

620

1

CBR
0

1
1

0.1

1.0

10.0

100.0
0

5

127

10

254

15

381

20

508

25

635

30

762

35

889

DEPTH, mm

Cumulative
Penetration
(mm)

DEPTH, in.

1
1
1
1
1
1
1

40

1

0.1

1.0

1

1016
100.0

10.0

BEARING CAPACITY, psf

1
1
0

1

0

2000

4000

6000

8000

10000

12000
0

1
1

5

127

10

254

15

381

20

508

25

635

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

762

30
Based on approximate interrelationships
of CBR and Bearing values (Design of
Concrete Airport Pavement, Portland
Cement Association, page 8, 1955)

35
40

0

14

28

42

56

BEARING CAPACITY, psi

69

889

83

1016

DEPTH, mm

No. of
Blows

North Brunswick High School Parking Lot
Date:
16-Feb-21
B-2
Soil Type(s): SAND (SP, SM)

DEPTH, in

Project:
Location:

CLIENT:

PROJECT NO.:

Back to Agenda

SHEET:

McGill Associates

22:30038

1 of 1

PROJECT NAME:

HAND AUGER NO.:

SURFACE ELEVATION:

North Brunswick High School Parking Lot

B-3

SITE LOCATION:

STATION:

114 Scorpion Drive NE, Leland, North Carolina 28451
MOISTURE CONTENT
(%)

FINES CONTENT
(%)

SAMPLE NUMBER

DESCRIPTION OF MATERIAL

DCP

EXCAVATION EFFORT

EASTING:

ELEVATION (FT)

WATER LEVELS

DEPTH (FT)

NORTHING:

Asphalt Thickness[2.00"]
ABC Stone Thickness[5.50"]

(SP) MEDIUM TO COARSE SAND, dark to light tan, moist

(SC) CLAYEY MEDIUM TO COARSE SAND, tan/ orange, moist

END OF DRILLING AT 4.0 FT

5
REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDRY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL
EXCAVATION EFFORT: E - EASY M - MEDIUM D - DIFFICULT VD - VERY DIFFICULT
WL (First Encountered)

WL (Seasonal High)

ECS REP:

WL (Comple on)

DATE COMPLETED: UNITS:
Feb 16 2021

HAND AUGER LOG

English

CAVE-IN-DEPTH:
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DCP TEST DATA

Hammer
10.1 lbs.

Soil Type
CH

17.6 lbs.

CL

Both hammers used

All other soils

Type of
Hammer

0

0

1

5

64

1

5

104

1

CBR
0

5

137

1

10

206

1

10

279

1

10

366

1

10

485

1

10

615

1

2

648

1
1
1

0.1

1.0

10.0

100.0
0

5

127

10

254

15

381

20

508

25

635

30

762

35

889

DEPTH, mm

Cumulative
Penetration
(mm)

DEPTH, in.

1
1
1
1
1
1
1

40

1

0.1

1.0

1

1016
100.0

10.0

BEARING CAPACITY, psf

1
1
0

1

0

2000

4000

6000

8000

10000

12000
0

1
1

5

127

10

254

15

381

20

508

25

635

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

762

30
Based on approximate interrelationships
of CBR and Bearing values (Design of
Concrete Airport Pavement, Portland
Cement Association, page 8, 1955)

35
40

0

14

28

42

56

BEARING CAPACITY, psi

69

889

83

1016

DEPTH, mm

No. of
Blows

North Brunswick High School Parking Lot
Date:
16-Feb-21
B-3
Soil Type(s): SAND (SP, SC)

DEPTH, in

Project:
Location:

CLIENT:

PROJECT NO.:
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PROJECT NAME:

HAND AUGER NO.:

SURFACE ELEVATION:

North Brunswick High School Parking Lot

B-4

SITE LOCATION:

STATION:

114 Scorpion Drive NE, Leland, North Carolina 28451
MOISTURE CONTENT
(%)

FINES CONTENT
(%)

SAMPLE NUMBER

DESCRIPTION OF MATERIAL

DCP

EXCAVATION EFFORT

EASTING:

ELEVATION (FT)

WATER LEVELS

DEPTH (FT)

NORTHING:

Asphalt Thickness[1.00"]
(SM) SILTY FINE TO MEDIUM SAND, tan to reddish brown, moist

(SC) CLAYEY MEDIUM TO COARSE SAND, tan/ orange, moist

(SP) COARSE SAND, tan, moist

END OF DRILLING AT 4.0 FT

5
REMARKS:

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDRY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL
EXCAVATION EFFORT: E - EASY M - MEDIUM D - DIFFICULT VD - VERY DIFFICULT
WL (First Encountered)

WL (Seasonal High)

ECS REP:

WL (Comple on)

DATE COMPLETED: UNITS:
Feb 16 2021

HAND AUGER LOG

English

CAVE-IN-DEPTH:
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DCP TEST DATA

Hammer
10.1 lbs.

Soil Type
CH

17.6 lbs.

CL

Both hammers used

All other soils

Type of
Hammer

0

0

1

5

81

1

5

152

1

5

231

1

5

312

1

5

389

1

5

467

1

4

645

1

CBR
0

1
1
1
1

0.1

1.0

10.0

100.0
0

5

127

10

254

15

381

20

508

25

635

30

762

35

889

DEPTH, mm

Cumulative
Penetration
(mm)

DEPTH, in.

1
1
1
1
1
1
1

40

1

0.1

1.0

1

1016
100.0

10.0

BEARING CAPACITY, psf

1
1
0

1

0

2000

4000

6000

8000

10000

12000
0

1
1

5

127

10

254

15

381

20

508

25

635

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

762

30
Based on approximate interrelationships
of CBR and Bearing values (Design of
Concrete Airport Pavement, Portland
Cement Association, page 8, 1955)

35
40

0

14

28

42

56

BEARING CAPACITY, psi

69

889

83

1016

DEPTH, mm

No. of
Blows

North Brunswick High School Parking Lot
Date:
16-Feb-21
B-4
Soil Type(s): SAND (SP, SM, SC)

DEPTH, in

Project:
Location:
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APPENDIX C – Supplemental Report Documents
GBA Document

Important Information about This
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Geotechnical-Engineering Report
Subsurface problems are a principal cause of construction delays, cost overruns, claims, and disputes.
While you cannot eliminate all such risks, you can manage them. The following information is provided to help.
The Geoprofessional Business Association (GBA)
has prepared this advisory to help you – assumedly
a client representative – interpret and apply this
geotechnical-engineering report as effectively
as possible. In that way, clients can benefit from
a lowered exposure to the subsurface problems
that, for decades, have been a principal cause of
construction delays, cost overruns, claims, and
disputes. If you have questions or want more
information about any of the issues discussed below,
contact your GBA-member geotechnical engineer.
Active involvement in the Geoprofessional Business
Association exposes geotechnical engineers to a
wide array of risk-confrontation techniques that can
be of genuine benefit for everyone involved with a
construction project.
Geotechnical-Engineering Services Are Performed for
Specific Purposes, Persons, and Projects

Geotechnical engineers structure their services to meet the specific
needs of their clients. A geotechnical-engineering study conducted
for a given civil engineer will not likely meet the needs of a civilworks constructor or even a different civil engineer. Because each
geotechnical-engineering study is unique, each geotechnicalengineering report is unique, prepared solely for the client. Those who
rely on a geotechnical-engineering report prepared for a different client
can be seriously misled. No one except authorized client representatives
should rely on this geotechnical-engineering report without first
conferring with the geotechnical engineer who prepared it. And no one
– not even you – should apply this report for any purpose or project except
the one originally contemplated.

Read this Report in Full

Costly problems have occurred because those relying on a geotechnical
engineering report did not read it in its entirety. Do not rely on an
executive summary. Do not read selected elements only. Read this report
in full.

You Need to Inform Your Geotechnical Engineer
about Change

Your geotechnical engineer considered unique, project-specific factors
when designing the study behind this report and developing the
confirmation-dependent recommendations the report conveys. A few
typical factors include:
• the client’s goals, objectives, budget, schedule, and
risk-management preferences;
• the general nature of the structure involved, its size, 		
configuration, and performance criteria;
• the structure’s location and orientation on the site; and
• other planned or existing site improvements, such as 		
retaining walls, access roads, parking lots, and 			
underground utilities.

Typical changes that could erode the reliability of this report include
those that affect:
• the site’s size or shape;
• the function of the proposed structure, as when it’s 		
changed from a parking garage to an office building, or 		
from a light-industrial plant to a refrigerated warehouse;
• the elevation, configuration, location, orientation, or 		
weight of the proposed structure;
• the composition of the design team; or
• project ownership.
As a general rule, always inform your geotechnical engineer of project
changes – even minor ones – and request an assessment of their
impact. The geotechnical engineer who prepared this report cannot accept
responsibility or liability for problems that arise because the geotechnical
engineer was not informed about developments the engineer otherwise
would have considered.

This Report May Not Be Reliable

Do not rely on this report if your geotechnical engineer prepared it:
• for a different client;
• for a different project;
• for a different site (that may or may not include all or a 		
portion of the original site); or
• before important events occurred at the site or adjacent 		
to it; e.g., man-made events like construction or 		
environmental remediation, or natural events like floods,
droughts, earthquakes, or groundwater fluctuations.
Note, too, that it could be unwise to rely on a geotechnical-engineering
report whose reliability may have been affected by the passage of time,
because of factors like changed subsurface conditions; new or modified
codes, standards, or regulations; or new techniques or tools. If your
geotechnical engineer has not indicated an “apply-by” date on the report,
ask what it should be, and, in general, if you are the least bit uncertain
about the continued reliability of this report, contact your geotechnical
engineer before applying it. A minor amount of additional testing or
analysis – if any is required at all – could prevent major problems.

Most of the “Findings” Related in This Report Are
Professional Opinions

Before construction begins, geotechnical engineers explore a site’s
subsurface through various sampling and testing procedures.
Geotechnical engineers can observe actual subsurface conditions only at
those specific locations where sampling and testing were performed. The
data derived from that sampling and testing were reviewed by your
geotechnical engineer, who then applied professional judgment to
form opinions about subsurface conditions throughout the site. Actual
sitewide-subsurface conditions may differ – maybe significantly – from
those indicated in this report. Confront that risk by retaining your
geotechnical engineer to serve on the design team from project start to
project finish, so the individual can provide informed guidance quickly,
whenever needed.
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This Report’s Recommendations Are
Confirmation-Dependent

The recommendations included in this report – including any options
or alternatives – are confirmation-dependent. In other words, they are
not final, because the geotechnical engineer who developed them relied
heavily on judgment and opinion to do so. Your geotechnical engineer
can finalize the recommendations only after observing actual subsurface
conditions revealed during construction. If through observation your
geotechnical engineer confirms that the conditions assumed to exist
actually do exist, the recommendations can be relied upon, assuming
no other changes have occurred. The geotechnical engineer who prepared
this report cannot assume responsibility or liability for confirmationdependent recommendations if you fail to retain that engineer to perform
construction observation.

This Report Could Be Misinterpreted

Other design professionals’ misinterpretation of geotechnicalengineering reports has resulted in costly problems. Confront that risk
by having your geotechnical engineer serve as a full-time member of the
design team, to:
• confer with other design-team members,
• help develop specifications,
• review pertinent elements of other design professionals’ 			
plans and specifications, and
• be on hand quickly whenever geotechnical-engineering 			
guidance is needed.
You should also confront the risk of constructors misinterpreting this
report. Do so by retaining your geotechnical engineer to participate in
prebid and preconstruction conferences and to perform construction
observation.

Give Constructors a Complete Report and Guidance

Some owners and design professionals mistakenly believe they can shift
unanticipated-subsurface-conditions liability to constructors by limiting
the information they provide for bid preparation. To help prevent
the costly, contentious problems this practice has caused, include the
complete geotechnical-engineering report, along with any attachments
or appendices, with your contract documents, but be certain to note
conspicuously that you’ve included the material for informational
purposes only. To avoid misunderstanding, you may also want to note
that “informational purposes” means constructors have no right to rely
on the interpretations, opinions, conclusions, or recommendations in
the report, but they may rely on the factual data relative to the specific
times, locations, and depths/elevations referenced. Be certain that
constructors know they may learn about specific project requirements,
including options selected from the report, only from the design
drawings and specifications. Remind constructors that they may

perform their own studies if they want to, and be sure to allow enough
time to permit them to do so. Only then might you be in a position
to give constructors the information available to you, while requiring
them to at least share some of the financial responsibilities stemming
from unanticipated conditions. Conducting prebid and preconstruction
conferences can also be valuable in this respect.

Read Responsibility Provisions Closely

Some client representatives, design professionals, and constructors do
not realize that geotechnical engineering is far less exact than other
engineering disciplines. That lack of understanding has nurtured
unrealistic expectations that have resulted in disappointments, delays,
cost overruns, claims, and disputes. To confront that risk, geotechnical
engineers commonly include explanatory provisions in their reports.
Sometimes labeled “limitations,” many of these provisions indicate
where geotechnical engineers’ responsibilities begin and end, to help
others recognize their own responsibilities and risks. Read these
provisions closely. Ask questions. Your geotechnical engineer should
respond fully and frankly.

Geoenvironmental Concerns Are Not Covered

The personnel, equipment, and techniques used to perform an
environmental study – e.g., a “phase-one” or “phase-two” environmental
site assessment – differ significantly from those used to perform
a geotechnical-engineering study. For that reason, a geotechnicalengineering report does not usually relate any environmental findings,
conclusions, or recommendations; e.g., about the likelihood of
encountering underground storage tanks or regulated contaminants.
Unanticipated subsurface environmental problems have led to project
failures. If you have not yet obtained your own environmental
information, ask your geotechnical consultant for risk-management
guidance. As a general rule, do not rely on an environmental report
prepared for a different client, site, or project, or that is more than six
months old.

Obtain Professional Assistance to Deal with Moisture
Infiltration and Mold

While your geotechnical engineer may have addressed groundwater,
water infiltration, or similar issues in this report, none of the engineer’s
services were designed, conducted, or intended to prevent uncontrolled
migration of moisture – including water vapor – from the soil through
building slabs and walls and into the building interior, where it can
cause mold growth and material-performance deficiencies. Accordingly,
proper implementation of the geotechnical engineer’s recommendations
will not of itself be sufficient to prevent moisture infiltration. Confront
the risk of moisture infiltration by including building-envelope or mold
specialists on the design team. Geotechnical engineers are not buildingenvelope or mold specialists.

Telephone: 301/565-2733
e-mail: info@geoprofessional.org www.geoprofessional.org
Copyright 2016 by Geoprofessional Business Association (GBA). Duplication, reproduction, or copying of this document, in whole or in part, by any means whatsoever, is strictly
prohibited, except with GBA’s specific written permission. Excerpting, quoting, or otherwise extracting wording from this document is permitted only with the express written permission
of GBA, and only for purposes of scholarly research or book review. Only members of GBA may use this document or its wording as a complement to or as an element of a report of any
kind. Any other firm, individual, or other entity that so uses this document without being a GBA member could be committing negligent
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June 12, 2019
Mr. Michael Norton, PE
McGill Associates, PA
712 Village Road SW, Suite 103
Shallotte, NC 28470
ECS Project No. 22:28016
Reference:

Geotechnical Engineering Letter
West Brunswick High School Bus Parking Lot
550 Whiteville Rd NW
Shallotte, Brunswick County, North Carolina

Dear Mr. Norton:
Project Description: The proposed project consists of replacing the existing West Brunswick High
School Bus Parking lot in Shallotte, Brunswick County, North Carolina. Based on available
overhead imagery it appears that parking lot is over 20 years old (the design life of asphalt) and is
experiencing failures consisting of longitudinal cracking, transverse cracking, fatigue cracking and
potholes.
Exploration Description: Four (4) hand auger borings with asphalt cores and Kessler Dynamic
Cone Penetrometer (DCP) tests were performed in the area of the existing parking lot.
The Kessler DCP was continuously driven approximately 2 to 3 feet below the existing ground
surface. The Kessler DCP is driven into the soil by dropping a Single-Mass 17.6 lb Hammer from a
height of 22.6 inches. The depth of cone penetration is measured at selected penetration or
hammer drop intervals and the soil shear strength is reported in terms of the Kessler DCP index.
The Kessler DCP index is based on the average penetration depth resulting from one blow of the
17.6 lb hammer. The test locations are shown on the attached exploration diagram. The Kessler
DCP index can be correlated to CBR and modulus of rigidity. The individual results of the Kessler
DCP tests are attached to this letter. The approximate test locations are attached in Appendix A.
Subsurface Description:
The hand auger borings encountered asphalt ranging from
approximately ⅞ inch to 2 inches of asphalt underlain by gravel with a thickness of approximately
1½ to 3 inches. The subgrade soils generally consisted of clayey, silty and clean SAND (SC, SM, SP)
with occasional layers of sandy CLAY (CL). The hand auger boring logs are attached in Appendix B.
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Groundwater Observations: At the time of the exploration, groundwater was noted in borings K1, K-2 and K-4 at depths ranging from approximately 2.5 to 3.8 feet beneath existing grades.
Groundwater was not encountered at hand auger boring K-3. The highest groundwater
observations are normally encountered in the late winter and early spring. Variations in the
long-term water table may occur as a result of changes in precipitation, evaporation, surface
water runoff, construction activities, and other factors not immediately apparent at the time of
this exploration. If long term water levels are crucial to the development of this site, it would be
prudent to verify water levels with the use of perforated pipes or piezometers.
Pavement Design Considerations: Based on the results of our hand auger borings, it appears that
the soils that will likely be exposed as pavement subgrades generally consist of SANDS (SC, SM,
SP) with occasional layers of Sandy CLAY (CL). Based on the Kessler DCP test results, a CBR value
of 10 has been used to model the in place subgrade soils. The pavement design assumes that the
subgrades consist of suitable materials evaluated by ECS and placed and compacted to at least 98
percent of the maximum dry density as determined by the Standard Proctor test (ASTM D 698) in
accordance with the project specifications.
For the design and construction of flexible impervious pavements, the subgrades should be
prepared in strict accordance with the recommendations in the “Subgrade Preparation” and
“Engineered Fill Placement” sections of this report. An important consideration with the design
and construction of pavements is surface and subsurface drainage. Where standing water
develops, either on the pavement surface or within the base course layer, softening of the
subgrade and other problems related to the deterioration of the pavement can be expected.
Furthermore, good drainage should minimize the possibility of the subgrade materials becoming
saturated during the normal service period of the pavement.
Traffic loading conditions were not available at the time of this proposal. Based on similar
projects, a traffic load of 20,000 ESALs was assumed. ECS understands that the existing asphalt
will likely be ground onsite and will likely not be hauled off. If the ground asphalt is to be reused,
it is recommended that it is mixed in with the existing subgrade material. After the subgrade is
proofrolled, it is recommended that the pavement section is constructed and consists of at least 2
inches of surface material underlain by 6 inches of compacted aggregate base course.
Subgrade Preparation: The subgrade preparation should consist of stripping vegetation, rootmat,
topsoil, existing fill, and any other soft or unsuitable materials from the 5-foot expanded
pavement areas. ECS should be called to verify that topsoil and unsuitable surficial materials have
been completely removed prior to the placement of structural fill or construction of the parking
lot.
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After removing unsuitable surface materials, cutting to the proposed grade, and prior to the
placement of any structural fill or other construction materials, the exposed subgrade should be
examined by the geotechnical engineer or authorized representative. The exposed subgrade
should be proofrolled with previously approved construction equipment having a minimum axle
load of 10 tons (e.g. vibratory steel drum roller). The areas subject to proofrolling should be
traversed by the equipment in two perpendicular (orthogonal) directions with overlapping passes
of the vehicle under the observation of the geotechnical engineer or authorized representative.
This procedure is intended to assist in identifying any localized yielding materials. In the event
that unstable or “pumping” subgrade is identified by the proofrolling, those areas should be
marked for repair prior to the placement of any subsequent structural fill or other construction
materials. Methods of repair of unstable subgrade, such as undercutting or moisture conditioning,
should be discussed with the geotechnical engineer to determine the appropriate procedure with
regard to the existing conditions causing the instability. Test pits may be excavated to explore the
shallow subsurface materials in the area of the instability to help in determined the cause of the
observed unstable materials and to assist in the evaluation of the appropriate remedial action to
stabilize the subgrade.
Engineered Fill Placement: Prior to placement of structural fill, representative bulk samples
(about 50 pounds) of on-site and off-site borrow should be submitted to ECS for laboratory
testing, which will include Atterberg limits, natural moisture content, grain-size distribution, and
moisture-density relationships for compaction. Import materials should be tested prior to being
hauled to the site to determine if they meet project specifications.
Materials satisfactory for use as structural fill should consist of inorganic soils classified as SM, SC,
SW, SP, GW, GP, GM, and GC, or a combination of these group symbols, per ASTM D 2487.
Natural fine-grained soils classified as clays or silts (CL, ML) should not be considered for use as
engineered fill, but may be evaluated by the geotechnical engineer to determine their suitability
at the contractor’s request. The materials should be free of organic matter, debris, and should
contain no particle sizes greater than 4 inches in the largest dimension. Open graded materials,
such as gravels (GP), which contain void space in their mass should not be used in structural fills
unless properly encapsulated with filter fabric. Suitable structural fill material should have the
index properties shown below.
Structural Fill Index Properties
Location with Respect to Final Grade
Pavement Area

Liquid Limit
35 max

Plasticity
Index
9 max

Max % Fines
Passing # 200 Sieve
20

Materials that should not be used as engineered fill include topsoil, organic materials (OH, OL),
and high plasticity clays and silts (CH, MH). Such materials removed during grading operations
should be either stockpiled for later use in landscape fills, or placed in approved on or off-site
disposal areas.
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Structural Fill Compaction: Structural fill within the expanded pavement limits should be placed
in maximum 8-inch loose lifts, moisture conditioned as necessary to within -3 and +3 % of the
soil’s optimum moisture content, and be compacted with suitable equipment to a dry density of
at least 98% of the standard Proctor maximum dry density (ASTM D698). Beyond these areas,
compaction of at least 95% should be achieved. ECS should be called to document that proper fill
compaction has been achieved.
Fill Compaction Control: The expanded limits of the proposed construction areas should be well
defined, including the limits of the fill zones for the proposed construction area, at the time of fill
placement. Grade controls should be maintained throughout the filling operations. Filling
operations should be observed on a full-time basis by a qualified representative of the
geotechnical engineer or construction testing laboratory to determine that the minimum
compaction requirements are being achieved. Field density testing of fills should be performed at
the frequencies shown in the table below but not less than 1 test per lift.
Frequency of Compaction Tests in Fill Areas
Location

Frequency of Tests

Pavement Area

1 test per 5,000 sq. ft.

Compaction equipment suitable to the soil type being compacted should be used to compact the
subgrades and fill materials. A vibratory steel drum roller should be used for compaction of
coarse-grained soils (Sands and Gravels) as well as for sealing compacted surfaces.
Fill materials should not be placed on frozen soils, on frost-heaved soils, and/or on excessively
wet soils. Borrow fill materials should not contain frozen materials at the time of placement, and
frozen or frost-heaved soils should be removed prior to placement of structural fill or other fill
soils and aggregates. Excessively wet soils or aggregates should be scarified, aerated, and
moisture conditioned.
At the end of each work day, fill areas should be graded to facilitate drainage of any precipitation
and the surface should be sealed by use of a smooth-drum roller to limit infiltration of surface
water.
Drying and compaction of wet soils is typically difficult during the cold, winter months.
Accordingly, earthwork should be performed during the warmer, drier times of the year, if
practical. Proper drainage should be maintained during the earthwork phases of construction to
prevent ponding of water which has a tendency to degrade subgrade soils.
Fill material should be placed in horizontal lifts. In confined areas such as utility trenches,
portable compaction equipment and thin lifts of 3 inches to 4 inches may be required to achieve
specified degrees of compaction.
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We recommend that the grading contractor have equipment on site during earthwork for both
drying and wetting fill soils. We do not anticipate significant problems in controlling moisture
within the fill during dry weather, but moisture control may be difficult during winter months or
extended periods of rain. The control of moisture content of higher plasticity soils is difficult
when these soils become wet. Further, such soils are easily degraded by construction traffic when
the moisture content is elevated.
Closure: ECS has prepared this report of findings, evaluations, and recommendations to guide
geotechnical-related design and construction aspects of the project. The description of the
proposed project is based on information provided by McGill Associates, PA. If any of this
information is inaccurate, either due to our interpretation of the documents provided or site or
design changes that may occur later, ECS should be contacted immediately so that we can review
the report in light of the changes and provide additional or alternate recommendations as may be
required to reflect the proposed construction.
It has been our pleasure to be of service to McGill Associates, PA during the design phase of this
project. We would appreciate the opportunity to remain involved during the continuation of the
design phase, and we would like to provide our services during construction phase operations as
well to verify the assumptions of subsurface conditions made for this report. Should you have any
questions concerning the information contained in this report, or if we can be of further
assistance to you, please contact us.
Respectfully submitted,
ECS Southeast, LLP
6/12/19

Mike Ellis, PE
Project Manager
MEllis@ecslimited.com

Winslow Goins, PE
Principal Engineer
WGoins@ecslimited.com
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APPENDIX A – Drawings & Reports
Site Location Diagram
Exploration Location Diagram
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APPENDIX B – Field Operations
Kessler DCP Results
USCS Reference Notes
Hand Auger Boring Logs
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DCP TEST DATA

Soil Type
CH

17.6 lbs.

CL

Both hammers used

All other soils

Type of
Hammer
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Based on approximate interrelationships
of CBR and Bearing values (Design of
Concrete Airport Pavement, Portland
Cement Association, page 8, 1955)
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Cumulative
Penetration
(mm)

Date:
11-Jun-19
Soil Type(s): SAND (SC, SM)

Hammer
10.1 lbs.

DEPTH, in.

No. of
Blows

WBHS Bus Parking Lot
K-1

DEPTH, in

Project:
Location:
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DCP TEST DATA

Soil Type
CH

17.6 lbs.

CL

Both hammers used

All other soils

Type of
Hammer

CBR
1.0
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Based on approximate interrelationships
of CBR and Bearing values (Design of
Concrete Airport Pavement, Portland
Cement Association, page 8, 1955)
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Date:
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Hammer
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Project:
Location:
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DCP TEST DATA

Soil Type
CH

17.6 lbs.

CL

Both hammers used

All other soils
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Hammer
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20

508

25

635

30

762

35

889

40
0.1

1.0

DEPTH, mm

0.1

1016
100.0

10.0

BEARING CAPACITY, psf
0

2000

4000

6000

8000

10000

0

12000
0

5

127

10

254

15

381

20

508

25

635

30

762

Based on approximate interrelationships
of CBR and Bearing values (Design of
Concrete Airport Pavement, Portland
Cement Association, page 8, 1955)

35

889

40

1016
0

14

28

42

56

BEARING CAPACITY, psi

69

83

DEPTH, mm

Cumulative
Penetration
(mm)

Date:
11-Jun-19
Soil Type(s): SAND (SM, SP) and CLAY (CL)

Hammer
10.1 lbs.

DEPTH, in.

No. of
Blows

WBHS Bus Parking Lot
K-3

DEPTH, in

Project:
Location:
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DCP TEST DATA

Soil Type
CH

17.6 lbs.

CL

Both hammers used

All other soils

Type of
Hammer

CBR
1.0

10.0

100.0
0

0

0

0

1

10

84

1

10

150

1

10

198

1

10

254

1

10

310

1

10

376

1

10

447

1

10

526

1

10

655

1

5

861

1

2

932

1

5

127

10

254

15

381

20

508

25

635

30

762

35

889

40
0.1

1.0

DEPTH, mm

0.1

1016
100.0

10.0

BEARING CAPACITY, psf
0

2000

4000

6000

8000

10000

0

12000
0

5

127

10

254

15

381

20

508

25

635

30

762

Based on approximate interrelationships
of CBR and Bearing values (Design of
Concrete Airport Pavement, Portland
Cement Association, page 8, 1955)

35

889

40

1016
0

14

28

42

56

BEARING CAPACITY, psi

69

83

DEPTH, mm

Cumulative
Penetration
(mm)

Date:
11-Jun-19
Soil Type(s): SAND (SC, SM, SP)

Hammer
10.1 lbs.

DEPTH, in.

No. of
Blows

WBHS Bus Parking Lot
K-4

DEPTH, in

Project:
Location:
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Unified Soil Classification System
(ASTM Designation D-2487)

Highly organic soils

Typical Names

Classification Criteria

GW

Well-graded gravels and gravelsand mixtures, little or no fines

Cu = D60/D10 Greater than 4
Cz = (D30)2/(D10xD60) Between 1 and 3

GP

Poorly graded gravels and gravelsand mixtures, little or no fines

GM

Silty gravels, gravel-sand-silt
mixtures

GC

Clayey gravels, gravel-sand-clay
mixtures

SW

Well-graded sands and gravelly
sands, little or no fines

SP

Poorly graded sands and gravelly
sands, little or no fines

SM

Silty sands, sand-silt mixtures

SC

Clayey sands, sand-clay mixtures

ML

Inorganic silts, very fine sands,
rock flour, silty or clayey fine
sands

CL

Inorganic clays of low to medium
plasticity, gravelly clays, sandy
clays, silty clays, lean clays

OL

Organic silts and organic silty
clays of low plasticity

MH

Inorganic silts, micaceous or
diatomaceous fine sands or silts,
elastic silts

CH

Inorganic clays of high plasticitiy,
fat clays

OH

Organic clays of medium to high
plasticity

Pt

Peat, muck and other highly
organic soils

Less than 5% Pass No. 200 sieve
More than 12% Pass No. 200 sieve
5% to 12% Pass No. 200 sieve

GW, GP, SW, SP
GM, GC, SM, SC
Borderline classification
requiring use of dual symbol

Group Symbol

Classification on basis of percentage of fines

Gravels
More than 50% of coarse
fraction retained on No. 4 sieve
Sands
More than 50% of coarse
fraction passes No. 4 sieve
Silts and Clays
Liquid limit
50% or less
Silts and Clays
Liquid limit
greater than 50%

Fine-grained soils
50% or more passing No. 200 sieve

Coarse-grained soils
More than 50% retained on No. 200 sieve

Major Division

Not meeting both criteria for GW
Atterberg limits plot below “A” line or
plasticity index less than 4
Atterberg limits plot above “A” line
and plasticity index greater than 7
Cu = D60/D10 Greater than 6
Cz = (D30)2/(D10xD60) Between 1 and 3
Not meeting both criteria for SW
Atterberg limits plot below “A” line or
plasticity index less than 4
Atterberg limits plot above “A” line
and plasticity index greater than 7

Note: U-line represents approximate upper limit of LL and PI combinations
for natural soils (empircally determined). ASTM-D2487.

Plasticity chart for the classification of fine-grained soils.
Tests made on fraction finer than No. 40 sieve

Fibrous organic matter; will
char, burn, or glow

UNIFIED SOIL
CLASSIFICATION
SYSTEM
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CLIENT

Job #:

McGill Associates, PA

BORING #

22:28016

SHEET

K-1

PROJECT NAME

ARCHITECT-ENGINEER

WBHS Bus Parking Lot

Mcgill Associates, PA

1 OF 1

SITE LOCATION

CALIBRATED PENETROMETER TONS/FT2

1

550 Whiteville Rd NW, Shallotte, North Carolina
NORTHING

EASTING

STATION

SURFACE ELEVATION

0

4

60%

80%

WATER
CONTENT %

STANDARD PENETRATION
BLOWS/FT
10

20

30

40

(SM) SILTY FINE SAND, dark brown/gray,
moist

1

2

(SC) CLAYEY FINE SAND, gray/brown, moist
to wet

4

END OF BORING @ 4'

5

6

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.
WL

3.8

WL(SHW)
WL

WS
WL(ACR)

WD

BORING STARTED

6/11/19

CAVE IN DEPTH

BORING COMPLETED

6/11/19

HAMMER TYPE

RIG

FOREMAN

100%
LIQUID
LIMIT %

Asphalt [7/8"]
GRAVEL [3"]

3

5+

REC.%
40%

PLASTIC
LIMIT %
BLOWS/6"

LOSS OF CIRCULATION

ELEVATION (FT)

ENGLISH UNITS
WATER LEVELS

RECOVERY (IN)

SAMPLE DIST. (IN)

SAMPLE TYPE

SAMPLE NO.

DEPTH (FT)

BOTTOM OF CASING

3

RQD%
20%

DESCRIPTION OF MATERIAL

2

ROCK QUALITY DESIGNATION & RECOVERY

DRILLING METHOD

Hand Auger

50+
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CLIENT

Job #:

McGill Associates, PA

BORING #

22:28016

SHEET

K-2

PROJECT NAME

ARCHITECT-ENGINEER

WBHS Bus Parking Lot

Mcgill Associates, PA

1 OF 1

SITE LOCATION

CALIBRATED PENETROMETER TONS/FT2

1

550 Whiteville Rd NW, Shallotte, North Carolina
NORTHING

EASTING

STATION

4

SURFACE ELEVATION

60%

80%

WATER
CONTENT %

STANDARD PENETRATION
BLOWS/FT
10

20

30

40

(SP) FINE TO MEDIUM SAND, tan/light gray,
moist
1

(SM) SILTY FINE TO MEDIUM SAND, orange
dark gray, moist to wet
2

(SC) CLAYEY FINE SAND, dark gray, wet to
saturated

4

END OF BORING @ 4'

5

6

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.
WL

3.0

WL(SHW)
WL

WS
WL(ACR)

WD

BORING STARTED

6/11/19

CAVE IN DEPTH

BORING COMPLETED

6/11/19

HAMMER TYPE

RIG

FOREMAN

100%
LIQUID
LIMIT %

Asphalt [1 1/4"]
GRAVEL [1"]
(SC) CLAYEY FINE SAND, orange, moist

3

5+

REC.%
40%

PLASTIC
LIMIT %
BLOWS/6"

LOSS OF CIRCULATION

ELEVATION (FT)

ENGLISH UNITS
WATER LEVELS

RECOVERY (IN)

SAMPLE DIST. (IN)

SAMPLE TYPE

SAMPLE NO.

DEPTH (FT)

DESCRIPTION OF MATERIAL

0

3

RQD%
20%

BOTTOM OF CASING

2

ROCK QUALITY DESIGNATION & RECOVERY

DRILLING METHOD

Hand Auger

50+
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CLIENT

Job #:

McGill Associates, PA

BORING #

22:28016

SHEET

K-3

PROJECT NAME

ARCHITECT-ENGINEER

WBHS Bus Parking Lot

Mcgill Associates, PA

1 OF 1

SITE LOCATION

CALIBRATED PENETROMETER TONS/FT2

1

550 Whiteville Rd NW, Shallotte, North Carolina
NORTHING

EASTING

STATION

4

SURFACE ELEVATION

60%

80%

WATER
CONTENT %

STANDARD PENETRATION
BLOWS/FT
10

20

30

40

GRAVEL [2"]
(SM) SILTY FINE SAND, orange, moist

(SP) FINE TO MEDIUM SAND, tan, moist

2

(CL) SANDY CLAY, dark gray/gray, moist to
wet

3

4

END OF BORING @ 4'

5

6

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.
WL

DRY

WL(SHW)
WL

WS
WL(ACR)

WD

BORING STARTED

6/11/19

CAVE IN DEPTH

BORING COMPLETED

6/11/19

HAMMER TYPE

RIG

FOREMAN

100%
LIQUID
LIMIT %

Asphalt [2"]

1

5+

REC.%
40%

PLASTIC
LIMIT %
BLOWS/6"

LOSS OF CIRCULATION

ELEVATION (FT)

ENGLISH UNITS
WATER LEVELS

RECOVERY (IN)

SAMPLE DIST. (IN)

SAMPLE TYPE

SAMPLE NO.

DEPTH (FT)

DESCRIPTION OF MATERIAL

0

3

RQD%
20%

BOTTOM OF CASING

2

ROCK QUALITY DESIGNATION & RECOVERY

DRILLING METHOD

Hand Auger

50+
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CLIENT

Job #:

McGill Associates, PA

BORING #

22:28016

SHEET

K-4

PROJECT NAME

ARCHITECT-ENGINEER

WBHS Bus Parking Lot

Mcgill Associates, PA

1 OF 1

SITE LOCATION

CALIBRATED PENETROMETER TONS/FT2

1

550 Whiteville Rd NW, Shallotte, North Carolina
NORTHING

EASTING

STATION

4

SURFACE ELEVATION

60%

80%

WATER
CONTENT %

STANDARD PENETRATION
BLOWS/FT
10

20

30

40

(SP) FINE TO MEDIUM SAND, gray, moist

2

3

(SC) CLAYEY FINE SAND, gray, wet to
saturated

4

END OF BORING @ 4'

5

6

THE STRATIFICATION LINES REPRESENT THE APPROXIMATE BOUNDARY LINES BETWEEN SOIL TYPES. IN-SITU THE TRANSITION MAY BE GRADUAL.
WL

2.5

WL(SHW)
WL

WS
WL(ACR)

WD

BORING STARTED

6/11/19

CAVE IN DEPTH

BORING COMPLETED

6/11/19

HAMMER TYPE

RIG

FOREMAN

100%
LIQUID
LIMIT %

Asphalt [1 3/8"]
GRAVEL [1 1/2"]
(SM) SILTY FINE SAND, orange, moist

1

5+

REC.%
40%

PLASTIC
LIMIT %
BLOWS/6"

LOSS OF CIRCULATION

ELEVATION (FT)

ENGLISH UNITS
WATER LEVELS

RECOVERY (IN)

SAMPLE DIST. (IN)

SAMPLE TYPE

SAMPLE NO.

DEPTH (FT)

DESCRIPTION OF MATERIAL

0

3

RQD%
20%

BOTTOM OF CASING

2

ROCK QUALITY DESIGNATION & RECOVERY

DRILLING METHOD

Hand Auger

50+

Important Information about This
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Geotechnical-Engineering Report
Subsurface problems are a principal cause of construction delays, cost overruns, claims, and disputes.
While you cannot eliminate all such risks, you can manage them. The following information is provided to help.
The Geoprofessional Business Association (GBA)
has prepared this advisory to help you – assumedly
a client representative – interpret and apply this
geotechnical-engineering report as effectively
as possible. In that way, clients can benefit from
a lowered exposure to the subsurface problems
that, for decades, have been a principal cause of
construction delays, cost overruns, claims, and
disputes. If you have questions or want more
information about any of the issues discussed below,
contact your GBA-member geotechnical engineer.
Active involvement in the Geoprofessional Business
Association exposes geotechnical engineers to a
wide array of risk-confrontation techniques that can
be of genuine benefit for everyone involved with a
construction project.
Geotechnical-Engineering Services Are Performed for
Specific Purposes, Persons, and Projects

Geotechnical engineers structure their services to meet the specific
needs of their clients. A geotechnical-engineering study conducted
for a given civil engineer will not likely meet the needs of a civilworks constructor or even a different civil engineer. Because each
geotechnical-engineering study is unique, each geotechnicalengineering report is unique, prepared solely for the client. Those who
rely on a geotechnical-engineering report prepared for a different client
can be seriously misled. No one except authorized client representatives
should rely on this geotechnical-engineering report without first
conferring with the geotechnical engineer who prepared it. And no one
– not even you – should apply this report for any purpose or project except
the one originally contemplated.

Read this Report in Full

Costly problems have occurred because those relying on a geotechnical
engineering report did not read it in its entirety. Do not rely on an
executive summary. Do not read selected elements only. Read this report
in full.

You Need to Inform Your Geotechnical Engineer
about Change

Your geotechnical engineer considered unique, project-specific factors
when designing the study behind this report and developing the
confirmation-dependent recommendations the report conveys. A few
typical factors include:
• the client’s goals, objectives, budget, schedule, and
risk-management preferences;
• the general nature of the structure involved, its size, 		
configuration, and performance criteria;
• the structure’s location and orientation on the site; and
• other planned or existing site improvements, such as 		
retaining walls, access roads, parking lots, and 			
underground utilities.

Typical changes that could erode the reliability of this report include
those that affect:
• the site’s size or shape;
• the function of the proposed structure, as when it’s 		
changed from a parking garage to an office building, or 		
from a light-industrial plant to a refrigerated warehouse;
• the elevation, configuration, location, orientation, or 		
weight of the proposed structure;
• the composition of the design team; or
• project ownership.
As a general rule, always inform your geotechnical engineer of project
changes – even minor ones – and request an assessment of their
impact. The geotechnical engineer who prepared this report cannot accept
responsibility or liability for problems that arise because the geotechnical
engineer was not informed about developments the engineer otherwise
would have considered.

This Report May Not Be Reliable

Do not rely on this report if your geotechnical engineer prepared it:
• for a different client;
• for a different project;
• for a different site (that may or may not include all or a 		
portion of the original site); or
• before important events occurred at the site or adjacent 		
to it; e.g., man-made events like construction or 		
environmental remediation, or natural events like floods,
droughts, earthquakes, or groundwater fluctuations.
Note, too, that it could be unwise to rely on a geotechnical-engineering
report whose reliability may have been affected by the passage of time,
because of factors like changed subsurface conditions; new or modified
codes, standards, or regulations; or new techniques or tools. If your
geotechnical engineer has not indicated an “apply-by” date on the report,
ask what it should be, and, in general, if you are the least bit uncertain
about the continued reliability of this report, contact your geotechnical
engineer before applying it. A minor amount of additional testing or
analysis – if any is required at all – could prevent major problems.

Most of the “Findings” Related in This Report Are
Professional Opinions

Before construction begins, geotechnical engineers explore a site’s
subsurface through various sampling and testing procedures.
Geotechnical engineers can observe actual subsurface conditions only at
those specific locations where sampling and testing were performed. The
data derived from that sampling and testing were reviewed by your
geotechnical engineer, who then applied professional judgment to
form opinions about subsurface conditions throughout the site. Actual
sitewide-subsurface conditions may differ – maybe significantly – from
those indicated in this report. Confront that risk by retaining your
geotechnical engineer to serve on the design team from project start to
project finish, so the individual can provide informed guidance quickly,
whenever needed.

Back to Agenda

This Report’s Recommendations Are
Confirmation-Dependent

The recommendations included in this report – including any options
or alternatives – are confirmation-dependent. In other words, they are
not final, because the geotechnical engineer who developed them relied
heavily on judgment and opinion to do so. Your geotechnical engineer
can finalize the recommendations only after observing actual subsurface
conditions revealed during construction. If through observation your
geotechnical engineer confirms that the conditions assumed to exist
actually do exist, the recommendations can be relied upon, assuming
no other changes have occurred. The geotechnical engineer who prepared
this report cannot assume responsibility or liability for confirmationdependent recommendations if you fail to retain that engineer to perform
construction observation.

This Report Could Be Misinterpreted

Other design professionals’ misinterpretation of geotechnicalengineering reports has resulted in costly problems. Confront that risk
by having your geotechnical engineer serve as a full-time member of the
design team, to:
• confer with other design-team members,
• help develop specifications,
• review pertinent elements of other design professionals’ 			
plans and specifications, and
• be on hand quickly whenever geotechnical-engineering 			
guidance is needed.
You should also confront the risk of constructors misinterpreting this
report. Do so by retaining your geotechnical engineer to participate in
prebid and preconstruction conferences and to perform construction
observation.

Give Constructors a Complete Report and Guidance

Some owners and design professionals mistakenly believe they can shift
unanticipated-subsurface-conditions liability to constructors by limiting
the information they provide for bid preparation. To help prevent
the costly, contentious problems this practice has caused, include the
complete geotechnical-engineering report, along with any attachments
or appendices, with your contract documents, but be certain to note
conspicuously that you’ve included the material for informational
purposes only. To avoid misunderstanding, you may also want to note
that “informational purposes” means constructors have no right to rely
on the interpretations, opinions, conclusions, or recommendations in
the report, but they may rely on the factual data relative to the specific
times, locations, and depths/elevations referenced. Be certain that
constructors know they may learn about specific project requirements,
including options selected from the report, only from the design
drawings and specifications. Remind constructors that they may

perform their own studies if they want to, and be sure to allow enough
time to permit them to do so. Only then might you be in a position
to give constructors the information available to you, while requiring
them to at least share some of the financial responsibilities stemming
from unanticipated conditions. Conducting prebid and preconstruction
conferences can also be valuable in this respect.

Read Responsibility Provisions Closely

Some client representatives, design professionals, and constructors do
not realize that geotechnical engineering is far less exact than other
engineering disciplines. That lack of understanding has nurtured
unrealistic expectations that have resulted in disappointments, delays,
cost overruns, claims, and disputes. To confront that risk, geotechnical
engineers commonly include explanatory provisions in their reports.
Sometimes labeled “limitations,” many of these provisions indicate
where geotechnical engineers’ responsibilities begin and end, to help
others recognize their own responsibilities and risks. Read these
provisions closely. Ask questions. Your geotechnical engineer should
respond fully and frankly.

Geoenvironmental Concerns Are Not Covered

The personnel, equipment, and techniques used to perform an
environmental study – e.g., a “phase-one” or “phase-two” environmental
site assessment – differ significantly from those used to perform
a geotechnical-engineering study. For that reason, a geotechnicalengineering report does not usually relate any environmental findings,
conclusions, or recommendations; e.g., about the likelihood of
encountering underground storage tanks or regulated contaminants.
Unanticipated subsurface environmental problems have led to project
failures. If you have not yet obtained your own environmental
information, ask your geotechnical consultant for risk-management
guidance. As a general rule, do not rely on an environmental report
prepared for a different client, site, or project, or that is more than six
months old.

Obtain Professional Assistance to Deal with Moisture
Infiltration and Mold

While your geotechnical engineer may have addressed groundwater,
water infiltration, or similar issues in this report, none of the engineer’s
services were designed, conducted, or intended to prevent uncontrolled
migration of moisture – including water vapor – from the soil through
building slabs and walls and into the building interior, where it can
cause mold growth and material-performance deficiencies. Accordingly,
proper implementation of the geotechnical engineer’s recommendations
will not of itself be sufficient to prevent moisture infiltration. Confront
the risk of moisture infiltration by including building-envelope or mold
specialists on the design team. Geotechnical engineers are not buildingenvelope or mold specialists.

Telephone: 301/565-2733
e-mail: info@geoprofessional.org www.geoprofessional.org
Copyright 2016 by Geoprofessional Business Association (GBA). Duplication, reproduction, or copying of this document, in whole or in part, by any means whatsoever, is strictly
prohibited, except with GBA’s specific written permission. Excerpting, quoting, or otherwise extracting wording from this document is permitted only with the express written permission
of GBA, and only for purposes of scholarly research or book review. Only members of GBA may use this document or its wording as a complement to or as an element of a report of any
kind. Any other firm, individual, or other entity that so uses this document without being a GBA member could be committing negligent
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SECTION 012100

ALLOWANCES

PART 1 - GENERAL
1.1
A.

1.2
A.

RELATED DOCUMENTS
General provisions of the Contract, including General and Supplementary
Conditions and other Division 01 Specification Sections, apply to this Section.
SUMMARY
Section includes administrative and procedural requirements governing
allowances.
1.

B.

Certain items are specified in the Contract Documents by allowances.
Allowances have been established in lieu of additional requirements and
to defer selection of actual materials and equipment to a later date when
direction will be provided to the Contractor. If necessary, additional
requirements will be issued by Change Order.

Types of allowances include the following:
1.
2.
3.

Lump-sum allowances.
Unit-cost allowances.
Quantity allowances.

PART 2 - PRODUCTS (Not Used)
PART 3 - EXECUTION
3.1
A.

April 2021

SCHEDULE OF ALLOWANCES
Structural Fill Allowance: Contractor is to include a $5,000 Structural Fill
Allowance in each of their base bid proposal amounts for North Brunswick High
School and West Brunswick High School. Contractor is to include a $10,000
Structural Fill Allowance in their combined base bid proposal amount for North
Brunswick High School/West Brunswick High School. The allowance will be
used for the removal and replacement of unsuitable subgrade material
underneath the parking lot as determined by the Geotechnical Engineer. All
work to be in accordance with all requirements set forth in the Project
Specifications. The Contractor will invoice allowance amounts as a separate
line item using the unit price cost as stated in the Bid Proposal.
Project #21.07052

012100 – Page 1
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B.

Owner’s Contingency Allowance: Contractor is to include a $10,000 Owner’s
Contingency Allowance in each of their base bid proposal amounts for North
Brunswick High School and West Brunswick High School. Contractor to include
a $20,000 Owner’s Contingency Allowance in their combined base bid proposal
amount for North Brunswick High School/West Brunswick High. The allowance
will be used for Owner requested and authorized, out-of-scope work. The
Contractor will invoice allowance amounts as a separate line item.

C.

Quantity Allowance: Contractor is to include a Quantity Allowance in their base
bid proposal amount for West Brunswick High School and their combined base
bid proposal amount for North Brunswick High School/West Brunswick High
School. The allowance will be used for Owner requested and authorized, out-ofscope work at West Brunswick High School. The Contractor will invoice
allowance amounts as a separate line item.
The work for the Quantity Allowance is defined by the Contract Documents and
consists of the following:
Item No. 1 – Asphalt Pavement and Stone Subbase:
a. Provide all necessary traffic control measures when construction vehicles
are entering/exiting the site.
b. Provide erosion control measures as needed to prevent erosion or
displacement of soils and discharge of soil-bearing water runoff or airborne
dust to adjacent properties.
c.

Excavate and remove all lawn area within limits of proposed Asphalt
Pavement. Replace with 6” of Aggregate Base Course (ABC) compacted to
95% of maximum dry density, Standard Proctor (ASTM D698) and 2” of
Asphalt Surface Course S9.5B. Contractor to ensure positive drainage in all
directions across paved surface with no areas of ponding.

d.

Place seeding, soil supplements and mulch on all final disturbed areas. All
other disturbed areas exceeding the limits of work that were not originally
grassed areas shall also be restored to existing conditions.

e.

Remove surplus soil and waste material, including trash and debris and
legally dispose of it off Owner’s property.

Item No. 2 – Parking Stall Line Stripes
a.

Single solid white reflective traffic paint line 4” wide.

Item No. 3 – Concrete Wheel Stops
a.

April 2021

Wheels Stops – Precast, air-entrained concrete 3000 psi minimum
compressive strength, 6 inches high by 8 inches wide by 72 inches long.

Project #21.07052

012100 – Page 2
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Provide chamfered corners, drainage slots on the underside and holes for
anchoring to substrate. Anchor wheel stop to substrate with two 18 inch
long #14 rebar.

END OF SECTION 012100

April 2021

Project #21.07052

012100 – Page 3
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SECTION 012200

UNIT PRICES

PART 1 - GENERAL
1.1
A.

1.2
A.
1.3
A.

1.4
A.

1.5
A.

April 2021

RELATED DOCUMENTS
General provisions of the Contract, including General and Supplementary
Conditions and other Division 01 Specification Sections, apply to this Section.
SUMMARY
Section includes administrative and procedural requirements for unit prices.
DEFINITIONS
Unit price is an amount incorporated in the Agreement, applicable during the
duration of the Work as a price per unit of measurement for materials,
equipment, or services, or a portion of the Work, added to or deducted from the
Contract Sum by appropriate modification, if the scope of Work or estimated
quantities of Work required by the Contract Documents are increased or
decreased.
PROCEDURES
Unit prices include all necessary material, plus cost for delivery, installation,
insurance, applicable taxes, overhead, and profit.
SCHEDULE OF UNIT PRICES
Item No. 1: Structural Fill-Unit Price includes removal and disposal of a two-inch
depth of unsuitable subgrade material as determined by the Geotechnical
Engineer and replacement of the unsuitable material with two inches of
compacted Aggregate Base Course (ABC) material. This work is to be in
accordance with all requirements set forth in the Project Specifications. The
Base Bid includes a Structural Fill Allowance. The Structural Fill Unit Price will
be used as the basis of payment for the Structural Fill Allowance at both North
Brunswick High School and West Brunswick High School. The Unit Price will
also be used for the basis of payment for removal and replacement of
unsuitable subgrade material that exceeds the quantity established by the
Structural Fill Allowance at both North Brunswick High School and West
Brunswick High School
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PART 2 - PRODUCTS (Not Used)
PART 3 - EXECUTION (Not Used)
END OF SECTION 012200

April 2021
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive ∙ Bolivia, North Carolina 28422 ∙

___
___
_X
__
___
___
___
___

To:

Operations Committee

From:

Susan Rutledge

Date:

May 3, 2021

Re:

WBHS Parking Lot Refurbishment

Phone: 910-253-2900 ∙

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

Fax: 866-291-7891

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

Background Information
West Brunswick High School parking lots were damaged during hurricane Florence. State funds
were received for a major repair to parking lots. Bids for this project were received on May 10,
2021.

Current Status
Five bids were received. Bids were evaluated by Staff and McGill Associates, PA. Southern
Asphalt, Inc was the low bidder for West Brunswick High School at $393,700.
Recommendation
Staff recommends Board approval of a contract with Southern Asphalt, Inc for $393,700 at the June 8,
2021 Board meeting. Approval of this contract will allow work to be done during the summer. Staff
recommends these items be placed on the consent agenda.

Board Members: Harry E. Lemon, Jr., , Chairman • Steven P Barger, Vice- Chairman • Robin A Moffitt • David M. Robinson • Gerald Benton
Dr. Jerry L. Oates, Superintendent

Back to Agenda

OWNER-CONTRACTOR AGREEMENT

SCHOOL NAME: West Brunswick High School

THIS AGREEMENT, in three (3) copies, made this 11th day of May, Two Thousand and TwentyOne by and between Brunswick County Board of Education (herein referred to as the "Owner"), whose
mailing address is 35 Referendum Dr., Bolivia, NC 28422 and Southern Asphalt, Inc. (herein referred to as
the "Contractor"), whose mailing address is PO Box 474, Rocky Point, NC 28457. Correspondence,
submittals, and notices relating to or required under this Contract shall be sent in writing to the above
addresses; unless either party is notified in writing by the other, of a change in address.

WITNESSETH:

WHEREAS, it is the intent of the Owner to obtain the services of the Contractor in connection
with the parking lot refurbishment at West Brunswick High School(hereinafter referred to as the "Project"
or the "Work"); and
WHEREAS, the Contractor desires to perform such construction in accordance with the terms and
conditions of this Agreement,
NOW, THEREFORE, in consideration of the promises made herein and other good and valuable
consideration, the following terms and conditions are hereby mutually agreed to, by and between the
Owner and Contractor:

Article 1
DEFINITIONS
1.1

All terms in this Agreement which are defined in the Information for Bidders and the General
Conditions shall have the meanings designated therein.

1.2

The Contract Documents are as defined in the General Conditions. Such documents form the
Contract, and all are as fully a part thereof as if attached to this Agreement or repeated herein.

Section C, Roofing Owner-Contractor Agreement
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Article 2
STATEMENT OF THE WORK
2.1

The Project is the Work identified in the plans and specifications prepared by McGill Associates,
PA dated April 21, 2021 for Brunswick County Board of Education, parking lot refurbishment,
including the following addenda:
Addendum 1 dated April 29, 2021
A listing of the plans and specifications included in the Contract Documents is attached as Exhibit
A.

2.2

The Parties agree that the Project shall include the following alternates: NA

2.3

The Parties agree to the following modifications to the Project’s plans and specifications,
including the noted value engineering items: None

2.4

The Parties agree that the following allowances are included in the Contract Sum in Section 5.1
below:
Allowance 1 – Asphalt Pavement and Stone Subbase
Allowance 2- Parking Stall Line Stripes Allowance 3-Concrete Wheel Stops-

-

$27,837.50
$ 480.00
$ 7,650.00

2.5

The Contractor shall provide and pay for all materials, tools, equipment, labor and professional
and non-professional services, and shall perform all other acts and supply all other things
necessary, to fully and properly perform and complete the Work, as required by the Contract
Documents.

2.6

The Contractor shall further provide and pay for all related facilities described in any of the
Contract Documents, including all work expressly specified therein and such additional work as
may be reasonably inferred therefrom, saving and excepting only such items of work as are
specifically stated in the Contract Documents not to be the obligation of the Contractor. The
totality of the obligations imposed upon the contractor by this Article and by all other provisions
of the Contract Documents, as well as the structures to be built and the labor to be performed,
is herein referred to as the "Work".
Article 3
DESIGN CONSULTANT

3.1

The Design Consultant (as defined in the General Conditions) shall be McGill Associates whose
address is 712 Village Rd SW, Suite 103, Shallotte, NC 28470, however, that the Owner may,
without liability to the Contractor, unilaterally amend this Article from time to time by
designating a different person or organization to act as its Design Consultant and so advising the
Contractor in writing, at which time the person or organization so designated shall be the Design
Consultant for purposes of this Contract.

Section C, Roofing Owner-Contractor Agreement
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Article 4
TIME OF COMMENCEMENT AND COMPLETION
4.1

The Contractor shall commence the Work promptly upon the date established in the Notice to
Proceed. If there is no Notice to Proceed, the date of commencement of the Work shall be the
date of this Agreement or such other date as may be established herein.

4.2

Time is of the essence. The Contractor shall achieve Final Completion, as defined in the General
Conditions on or before the date established for Final Completion in the Supplemental
Conditions.

4.3

The Supplemental Conditions contains certain specific dates that shall be adhered to and are the
last acceptable dates unless modified in writing by mutual agreement between the Contractor
and the Owner. All dates indicate midnight unless otherwise stipulated. The only exceptions to
this schedule are defined in the General Conditions under 7.2 DELAYS AND EXTENSIONS OF TIME.

4.4

Should the Contractor fail to complete the Work on or before the dates stipulated for Substantial
Completion and/or Final Completion, or such later date as may result from an extension of time
granted by the Owner, he shall pay the Owner, as liquidated damages the sums set forth in the
General and Supplemental Conditions.
Article 5
CONTRACT SUM

5.1

Provided that the Contractor shall strictly and completely perform all of its obligations under the
Contract Documents, and subject only to additions and deductions by Modification or as
otherwise provided in the Contract Documents, the Owner shall pay to the Contractor, in current
funds and at the time and in the installments hereinafter specified, the sum of three hundred
ninety-three thousand, seven hundred dollars ($393,700) herein referred to as the "Contract
Sum". This amount includes the base bid and the Alternates in Section 2.2

5.2

The Contract Sum includes the value engineering items and other contract modifications noted
in Section 2.3 above that total $0.00.

5.3

Unit Prices are established as follows for the Project:

Unit Price No. 1

Section C, Roofing Owner-Contractor Agreement
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Article 6
PROGRESS PAYMENTS
6.1

The Contractor hereby agrees that on or about the First day of the month for every month during
the performance of the Work he will deliver to the Owner's Project Manager an Application for
Payment in accordance with the provisions of Article 8 of the General Conditions. This date may
be changed upon mutual agreement, stated in writing, between the Owner and Contractor.
Payment under this Contract shall be made as provided in the General Conditions. Payments due
and unpaid under the Contract Documents shall not bear interest.

Article 7
OTHER REQUIREMENTS
7.1

The Contractor shall submit the Performance Bond, Labor and Material Payment Bond and
Certification of Insurance as required by the Contract Documents.

7.2

The Owner shall furnish to the Contractor one (1) set of drawings and one (1) set of
specifications, at no extra cost, for use in the Construction of the Work. Additional sets of
drawings or specifications may be obtained by the Contractor by paying the Owner for the costs
of reproduction, handling and mailing.

7.3

The Contractor shall make a good faith effort to utilize Historically Underutilized Businesses
(HUB’s) per N.C. Gen. Stat. 143-128.2, and as described in the construction documents.

7.4

The General Conditions, Supplemental Conditions and the plans and specifications, including any
addenda, are incorporated herein by reference.

7.5

This Agreement, together with any amendments or modifications, may be executed in one or
more counterparts, each of which shall be deemed an original and all of which shall be considered
one and the same agreement. This Agreement may also be executed electronically. By signing
electronically, the parties indicate their intent to comply with the Electronic Commerce in
Government Act (N.C.G.S § 66-358.1 et seq.) and the Uniform Electronic Transactions Act (N.C.G.S
§ 66-311 et seq.). Delivery of an executed counterpart of this Agreement by either electronic
means or by facsimile shall be as effective as a manually executed counterpart.

IN WITNESS WHEREOF, Brunswick County Board of Education (hereinbefore called the "Owner")
has caused these presents to be signed and its corporate seal to be hereunto affixed, attested by its
Chairperson and Secretary, and Southern Asphalt, Inc.(hereinbefore called "Contractor") has caused these
presents to be signed by its President and its Corporate seal to be hereunto affixed, as hereinafter
attested, all as of the day and year first above written.

Section C, Roofing Owner-Contractor Agreement
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BRUNSWICK COUNTY BOARD OF EDUCATION
_________________________________________
Board Chairperson

ATTEST:
_______________________________________
Superintendent

SOUTHERN ASPHALT, INC

By: ________________________________________
James Sanderford, President
ATTEST:

__________________________
Corporate Secretary

[Corporate Seal]
This instrument has been preaudited in the manner required by the School Budget and Fiscal Control
Act.

___________________________________
Finance Officer

Date
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ARTICLE 1
CONTRACT DOCUMENTS
1.1

GENERAL

1.1.1

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract (General,
Supplementary and other Conditions), the Drawings, the Specifications, and all Addenda issued prior to and all
Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order issued pursuant to the provisions of Article 10, (3) a written
interpretation issued by the Design Consultant, or (4) a written order for a minor change in the Work issued
pursuant to this contract.

1.1.2

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
local conditions under which the Work is to be performed, and correlated his observations with the requirements
of the Contract Documents.

1.1.3

All Drawings, Specifications and copies thereof furnished by the Design Consultant are and shall remain his
property. They are to be used only with respect to this Project and are not to be used on any other project.

1.1.4

The Contractor will be furnished with one set of drawings and specifications at no cost. Additional copies may
be purchased.
END OF ARTICLE 1
ARTICLE 2
OWNER

2.1

INFORMATION, SERVICES AND RIGHTS OF THE OWNER

2.1.1

The Owner shall at all times have access to the Work whenever it is in preparation or progress. The Contractor
shall provide safe facilities for such access.

2.1.2

The Owner shall not be responsible for or have control or charge of the construction means, methods,
techniques, sequences, or procedures, or for safety precautions and programs in connection with the Work,
and will not be responsible for the Contractor's failure to carry out the Work in accordance with the Contract
Documents. The Contractor shall be solely responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the Work. This requirement applies continuously throughout
contract performance and is not limited to regular working hours.

2.1.3

The Owner will have authority to require special inspection or testing of the work whether or not such Work is
then fabricated, installed, or completed. However, neither the Owner's authority to act under Subparagraph
2.2.4, nor any decision made by the Owner in good faith either to exercise or not to exercise such authority
shall give rise to any duty or responsibility of the Owner to the Contractor, any Subcontractor, any of their
agents or employees, or any other person performing any of the Work.

2.1.4

The Owner shall have the authority and discretion to call, schedule, and conduct job meetings to be attended
by the Contractor, representatives of his Subcontractors, and the Design Consultant, to discuss such matters
as procedures, progress, problems, and scheduling.

2.1.5

The Owner and Design Consultant shall not be responsible or liable to Contractor for the acts, errors or
omission of the Contractor, any separate Subcontractor, any separate contractor or any contractor's or
subcontractor's agents or employees, or any other persons performing any of the Work.

2.1.6

Information or services under the Owner's control shall be furnished by the Owner with reasonable promptness

Roofing General Conditions – July 11, 2019

GC-2

Back to Agenda

to avoid unreasonable delay in the orderly progress of the Work.
2.1.7

The parties acknowledge that the Owner may perform all or part of its obligations pursuant to this Agreement
through the Superintendent or his designee.

2.1.8

The foregoing rights are in addition to other rights of the Owner enumerated herein and those provided by law.

2.2

OWNER'S RIGHT TO STOP OR TO SUSPEND THE WORK

2.2.1

If the Contractor fails to correct defective Work or fails to carry out the Work or supply labor and materials in
accordance with the Contract Documents, the Owner by a written order may order the Contractor to stop the
Work, or any portion thereof, until the cause for such order has been eliminated; however, this right of the
Owner to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the
benefit of the Contractor or any other person or entity.

2.2.2

The Owner may order the Contractor in writing to suspend, delay, or interrupt all or any part of the Work for
such period of time as he may determine to be appropriate for the convenience of the Owner.

2.2.3

If the performance of all or any part of the Work (including the work of the Contractor and its subcontractors)
is, for an unreasonable period of time, suspended, delayed, or interrupted by an act of the Owner or the Design
Consultant in the administration of this Contract, or by failure of any one of them to act within the time specified
in this Contract (or if no time is specified, within a reasonable time), an adjustment shall be made for an increase
in the actual time required for performance of the Work by the Contractor, due solely to such unreasonable
suspension, delay, or interruption and the Contract modified in writing accordingly. However, no claim shall be
made under this Subparagraph for any suspension, delay, or interruption pursuant to Subparagraph 2.3.1, or
for which claim is provided or excluded under any other provision of this Contract. No claim under this
Subparagraph shall be allowed on behalf of the Contractor or its subcontractors, unless within 10 days after
the act or failure to act involved, and for continuing or ongoing acts or failures to act within 10 days of the first
day of the act or failure to act the Contractor submits to the Owner a written statement setting forth, as fully as
then practicable, the extent of such claim, and unless the claim is asserted in writing within 20 days after the
termination of such suspension, delay, or interruption. For continuing or ongoing acts or failures to act, the
Contractor shall update its written statement every 15 days until the suspension, delay or interruption is
terminated. The Contractor shall waive any and all claims not filed in strict conformance with this paragraph.
The Contractor shall indemnify, defend and hold the Owner harmless from any claim by a Subcontractor that
is waived because it is not filed in strict conformance with this paragraph or any other provision of this
Agreement regarding claims.

2.2.4

In the event of a suspension of work or delay or interruption of work, the Contractor will and will cause his
subcontractors to protect carefully his, and their, materials and work against damage or injury from the weather
and maintain completed and uncompleted portions of the work as required by the Contract Documents. If, in
the opinion of the Owner, any work or material shall have been damaged or injured by reason of failure on the
part of the Contractor or any of his subcontractors to so protect same, such work and materials shall be removed
and replaced at the expense of the Contractor.

2.2.5

No claim by the Contractor shall be allowed if asserted after final payment under this Contract or if it is not
asserted in strict conformance with Subparagraph 2.2.

2.3

OWNER'S RIGHT TO CARRY OUT THE WORK

2.3.1

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and
fails within ten days after the date written notice is mailed by the Owner to commence and continue remedy of
such default or neglect with diligence and promptness, the Owner may, without prejudice to any other remedy
he may have, make good such deficiencies and may further elect to complete all Work thereafter through such
means as the Owner may select, including the use of a new contractor. In such case the Owner shall issue a
Change Order deducting from the payments then or thereafter due the Contractor the cost of correcting such
deficiencies, including compensation for the Design Consultant's additional services made necessary by such
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default, neglect or failure. Such action by the Owner and the amount charged to the Contractor are both subject
to the prior approval of the Design Consultant. If the payments then or thereafter due the Contractor are not
sufficient to cover such amount, the Contractor shall pay the difference to the Owner. Notwithstanding the
Owner's right to carry out a portion of the work, warranty, maintenance and protection of the work remains the
Contractor's responsibility. Further, the provisions of this paragraph do not affect the Owner's right to require
the correction of defective or non-conforming work in accordance with this contract.
END OF ARTICLE 2
ARTICLE 3
CONTRACTOR
3.1

DEFINITION

3.1.1

This entire Contract is not one of agency by the Contractor for Owner but one in which Contractor is engaged
independently in the business of providing the services and performing the Work herein described as an
independent contractor.

3.2

REVIEW OF CONTRACT DOCUMENTS

3.2.1

Before placing his proposal to the Owner, and continuously after execution of the Contract, the Contractor shall
carefully study and compare the Contract Documents and shall at once report to the Owner any error,
inconsistency or omission he may discover, including any requirement which may be contrary to any law,
ordinance, rule, regulation or order of any public authority bearing on the performance of the Work. If the
Contractor has reported in writing an error, inconsistency or omission, has promptly stopped the affected work
until otherwise instructed, and has otherwise followed the instructions of the Owner, the Contractor shall not be
liable to the Owner or the Design Consultant for any damage resulting from any such errors, inconsistencies or
omissions in the Contract Documents. The Contractor shall perform no portion of the Work at any time without
Contract Documents and, where required, approved Shop Drawings, Product Data or Samples for such portion
of the Work.

3.2.2

All designs, drawings, specifications, design calculations, notes and other works provided for this contract are
the sole property of the Owner and may not be used on any other design or construction project. The use of
the design, including tracings and specifications, by any person or entity, for the purpose other than the Project,
shall be at the full risk of such person or entity

3.3

SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1

The Contractor shall supervise and direct the Work, using his best skill and attention. He shall be solely
responsible for and have control over all construction means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Contract. The Contractor shall be solely responsible for
initiating, maintaining and supervising all safety precautions and programs in connection with the Work and all
statutory or legal requirements. This requirement applies continuously throughout contract performance and
is not limited to regular working hours.

3.3.2

The Contractor shall be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and Sub- subcontractors, suppliers, their agents and employees, and other persons performing any of the Work
and for their compliance with each and every requirement of the Contract Documents, in the same manner as
if they were directly employed by the Contractor.

3.3.3

The Contractor shall not be relieved from his obligations to perform the Work in accordance with the Contract
Documents either by the acts, failures to act or duties of the Owner or the Design Consultant in their
administration of the Contract, or by inspections, tests or approvals (or the lack thereof) required or performed
under Paragraph 6.5 by persons other than the Contractor.
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3.3.4

The Contractor shall verify all grades, lines, levels and dimensions as indicated and shown on the plans and
specifications prior to beginning the work and shall immediately report in writing any errors or inconsistencies
to the Design Consultant before commencing the work.

3.3.5

Contractor shall protect existing surfaces, finishes and adjacent facilities from damage during construction.
Any damage shall be repaired by Contractor at his own expense prior to completion of the Project. Prior to
construction start, Contractor and Owner shall perform an inspection to record existing conditions, damaged
and undamaged.

3.4

LABOR AND MATERIALS

3.4.1

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, supplies, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary or proper for or incidental to the execution and
completion of the Work required by and in accordance with the Contract Documents and any applicable code
or statute, whether specifically required by the Contract Documents or whether their provision may reasonably
be inferred as necessary to produce the intended results, whether temporary or permanent and whether or not
incorporated or to be incorporated in the Work. Final payment will not be made until the Work is so completed.

3.4.2

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the Work any unfit person or anyone not skilled in the task assigned to him. The Owner may, by
notice in writing, require the Contractor to remove from the work any employee the Owner deems incompetent,
careless or otherwise objectionable. All agents and workers of the contractor and its subcontractors shall wear
identification badges provided by the Contractor at all times they are on the Owner’s property. The identification
badges shall at a minimum display the company name, telephone number and employee’s picture and name
and must be worn in plain view at all times. Additionally, once school staff occupies the building, all contractors
and their respective subcontractors shall be required to sign in and out of the visitor’s log each day they are
performing services. They must also wear a visitor’s pass which will indicate to staff that they have met this
requirement which applies to anyone performing services anywhere on the school property.

3.4.3

The Contractor shall be responsible for ensuring that the work is completed in a skillful and workmanlike
manner.

3.4.4

All equipment, apparatus and/or devices of any kind to be incorporated into the work that are shown or indicated
on the drawings or called for in the specifications or required for the completion of the work shall be entirely
satisfactory to the Owner and the Design Consultant as regards operations, capacity and/or performance. No
approval, either written or verbal, of any drawings, descriptive data or samples of such equipment, apparatus
and/or device shall relieve the Contractor of his responsibility to turn over the same in good working order for
its intended purpose at the completion of the Work in complete accordance with the Contract Documents. Any
equipment, apparatus and/or device not fulfilling these requirements shall be removed and replaced by proper
and acceptable equipment, etc. or put in good working order satisfactory to the Owner and Design Consultant
without additional cost to the Owner.

3.4.5

All materials and Work shall meet North Carolina Building Codes. Should there be any discrepancies between
design and code, the more stringent requirement shall apply. All materials shall comply with standards (or
approved products) as set by the specifications. Unless otherwise specified, NO ASBESTOS CONTAINING
MATERIALS SHALL BE INSTALLED. BY DEFINITION, INSTALLATION OF ASBESTOS MATERIALS WILL
BE CONSIDERED CONTRACTOR’S NEGLIGENCE AND THE CONTRACTOR SHALL PERFORM ALL
NECESSARY WORK TO REMOVE THE ASBESTOS AND RESTORE THE SITE TO THE ‘PRE-CONTRACT’
CONDITION. Contractor shall assume all facilities built prior to 1979 have lead-based paint. Any paint removal
shall be in accordance with OSHA standard pertaining to lead (29 CFR 1915.1025).
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3.5

WARRANTY

3.5.1

The Contractor warrants to the Owner and the Design Consultant that all materials and equipment furnished
under this Contract will be new unless otherwise specified, and that all workmanship will be of first class quality,
free from faults and defects and in conformance with the Contract Documents and all other warranties and
guaranties specified therein. Where no standard is specified for such workmanship or materials, they shall be
the best of their respective kinds. All Work not conforming to these requirements, including substitutions not
properly approved and authorized, may be considered defective. If required by the Owner or the Design
Consultant, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and
equipment. This warranty is not limited by the provisions of Article 11.

3.5.2

The warranties set forth in this Paragraph 3.5 and elsewhere in the Contract Documents shall survive Final
Completion of the Work.

3.5.3

If, within one year after the Date of Substantial Completion of the Work or designated portion thereof or within
one year after acceptance by the Owner of designated equipment or within such longer period of time as may
be prescribed by law or by the terms of any applicable special warranty required by the Contract Documents,
any of the Work is found to be defective, not in accordance with the Contract Documents, or not in accordance
with the guarantees and warranties specified in the Contract documents, the Contractor shall correct it within
five (5) working days or such other period as mutually agreed, after receipt of a written notice from the Owner
to do so unless the Owner has previously given the Contractor a written acceptance of such condition. The
Owner shall give such notice with reasonable promptness after discovery of the condition. For items, which
remain incomplete or uncorrected on the date of Substantial Completion, the one-year warranty shall begin on
the date of Final Completion of the Work. If the Contract Documents include painting work, the one year
warranty period in this section shall be extended to two years.

3.5.4

If at any time deficiencies in the Work are discovered which are found to have resulted from fraud or
misrepresentation, or an intent or attempt to or conspiracy to defraud the Owner by the Contractor, any
Subcontractor or Supplier, the Contractor will be liable for replacement or correction of such Work and any
damages which Owner has incurred related thereto, regardless of the time limit of any guarantee or warranty.

3.5.5

The Contractor shall bear the cost of making good all work of the Owner, separate contractors or others,
destroyed or damaged by such correction or removal required under this Article 3, Article 11 or elsewhere in
the Contract Documents.

3.6

TAXES

3.6.1

The Contractor shall pay all sales, consumer, use and other similar taxes for the Work or portions thereof
provided by the Contractor which are legally enacted at the time bids are received, whether or not yet effective.

3.6.2

The Contractor shall provide a completed Contractor’s Sales Tax Report (attached hereto as Appendix A) with
each application for payment for all items provided by the Contractor or any Sub-Contractors and incorporated
into this project. The Contractor shall account for at least 2% of the total contract amount in sales tax or provide
justification satisfactory to the Owner that the actual sales tax paid is less than 2%. In the event the Contractor
does not provide adequate justification to support the shortfall, the Contractor shall pay the Owner the difference
between the amount accounted for and the 2% minimum. Such compensation shall not be deemed a penalty,
but reimbursement of funds the Owner would otherwise be entitled to recover from the State.

3.6.3

Sales and Use Tax. Contractor shall be responsible for complying with any applicable sales and use tax
obligations imposed by Chapter 105, Article 5 of the North Carolina General Statutes. Where Contractor has
been contracted with to oversee “new construction” or “reconstruction” as defined in G.S. 105-164.4H,
Contractor shall be responsible for issuing and maintaining an Affidavit of Capital Improvement.

3.7

PERMITS, FEES AND NOTICES

3.7.1

The Contractor shall secure and pay for the building permit and for all other permits and governmental fees
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necessary for the proper execution and completion of the Work. Costs for service and final service connections
by public utilities will be reimbursed to the Contractor by the Owner. The Owner shall not be responsible for
the cost of any temporary utilities.
3.7.2

Each Contractor will pay for his own license and reinspection fees for his part of the work necessary for the
proper execution and completion of the work.

3.7.3

The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful orders
of any public authority bearing on the performance of the Work.

3.8

PROGRESS SCHEDULE

3.8.1

The Contractor shall prepare and submit to the Owner for the Owner's review and approval an estimated
progress schedule for the Work. This schedule shall be in accordance with any general requirements included
in the specifications for this project.

3.9

RESPONSIBILITY FOR COMPLETION

3.9.1

The Contractor shall furnish such manpower, materials, facilities and equipment and shall work such hours,
including night shifts, overtime operations and Sundays and holidays, as may be necessary to ensure the
performance of the Work within the Milestone and Completion dates specified in the Owner-Contractor
Agreement.

3.9.2

If the actions taken by the Contractor are not satisfactory, the Design Consultant or Owner may direct the
Contractor to take any and all actions necessary to ensure completion within the required Milestone and
Completion dates, without additional cost to the Owner. In such event, the Contractor shall continue to assume
responsibility for his performance and for completion within the required dates.

3.10

DOCUMENTS AND SAMPLES AT THE SITE

3.10.1

The Contractor shall maintain at the site for the Owner one record copy of all Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples. These shall be delivered
to the Owner upon completion of the Work.

3.11

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.11.1

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the Work or in the work of the Owner or any separate contractor, all Shop Drawings, Product
Data, Manuals and Samples required by the Contract Documents.

3.11.2

Do not order materials until receipt of written approval. Furnish materials equal in every respect to approved
samples.

3.11.3

By approving and submitting Shop Drawings, Product Data, Manuals and Samples, the Contractor represents
that he has determined and verified all materials, field measurements, and field construction criteria related
thereto, and that he has checked and coordinated the information contained within such submittals with the
requirements of the Work and of the Contract Documents. The Contractor shall adhere to any supplementary
processing and scheduling instructions pertaining to Shop Drawings, which may be issued by the Design
Consultant.

3.11.4

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documents by the Design Consultant's review of Shop Drawings, Product Data, Samples or Manuals under
unless the Contractor has specifically informed the Design Consultant in writing of such deviation at the time of
submission and the Design Consultant has given written approval to the specific deviation. The Contractor
shall not be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data, Samples,
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or Manuals by the Design Consultant's review thereof.
3.11.5

The Contractor shall make corrections required by the Design Consultant and shall resubmit the required
number of corrected copies of Shop Drawings or new Product Data or Samples. The Contractor shall direct
specific attention, in writing or on resubmitted Shop Drawings, Product Data or Samples, to revisions other than
those requested by the Design Consultant on previous submittals. Resubmittals necessitated by required
corrections due to Contractor's errors or omissions shall not be cause for extension of Contract Time, and any
costs associated with the processing of these resubmittals shall be paid by the Contractor.

3.11.6

No portion of the Work requiring submission of Shop Drawings, Product Data, Samples or Manuals shall be
commenced until the submittal has been approved by the Design Consultant. All such portions of the Work
shall be in accordance with approved submittals.

3.12

EQUAL PRODUCTS AND SUBSTITUTIONS

3.12.1

All materials, supplies and articles furnished under this Contract shall, whenever specified and otherwise
practicable, be the standard products of recognized, reputable manufacturers. Unless otherwise specifically
provided in the Contract Documents, the naming of a certain brand, make, manufacturer or article, device,
product, material, fixture or type of construction shall convey the general style, type, character and standard of
quality of the article desired and shall not be construed as limiting competition. The Contractor, in such cases,
may with Owner approval, use any brand, make, manufacturer, article, device, product, material, fixture, form
or type of construction which in the judgment of the Design Consultant is equal to that specified. An item may
be considered equal to the item so named or described if, in the opinion of the Owner and Design Consultant
(1) it is at least equal in quality, durability, appearance, strength, and design; (2) it will perform at least equally
the specific function imposed by the general design for the work being contracted for or the material being
purchased; and (3) it conforms substantially, even with deviations, to the detailed requirements for the item in
the specifications. Approval by the Owner and Design Consultant will be granted based upon considerations
of quality, workmanship, economy of operation, suitability for the purpose intended, and acceptability for use
on the Project.

3.12.2

Contractor must provide evidence that proposed substitution does not require revisions to the Contract
Documents, that is consistent with Contract Documents, and will produce the indicated results, and is
comparable with other portions of the Work. Contractor must provide a detailed comparison of significant
qualities or proposed substitution with those of the Work Specified, including but not limited to the following
significant qualities: performance, weight, size, durability, visual effect, sustainable design features, warranties,
and any specific features and requirements indicated in Contract Documents. An annotated copy of applicable
Specification Section and point-by-point comparison between specified product and the proposed substitution
describing each point of compliance, non-compliance, and variance between the specified and proposed
product shall be provided.

3.13

USE OF SITE

3.13.1

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits, easements,
right-of- way agreements and the Contract Documents. The Contractor shall not unreasonably encumber the
site, in the opinion of the Owner, with any materials, equipment or trailers nor shall he block the entrances or
otherwise prevent reasonable access to the site, other working and parking areas, completed portions of the
Work and/or properties, storage areas, areas of other facilities that are adjacent to the worksite. If the
Contractor fails or refuses to move said material, equipment or trailers within 24 hours of notification by the
Owner, to so do, the Owner shall have the right, without further notice, to remove, at the Contractor's expense,
any material, equipment and/or trailers which the Owner deems are in violation of this paragraph.

3.14

CUTTING AND PATCHING OF WORK

3.14.1

The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or any separate
contractors by cutting, patching or otherwise altering any work, or by excavation.

Roofing General Conditions – July 11, 2019

GC-8

Back to Agenda

3.14.2

Existing structures and facilities including but not limited to building, utilities, topography, streets, curbs, walks,
etc., that are damaged or removed due to required excavations or other construction work, shall be patched,
repaired or replaced by the Contractor to satisfaction of the Design Consultant and the Owner of such structures
and facilities and authorities having jurisdiction.

3.15

CLEANING UP

3.15.1

The Contractor at all times shall keep the premises free from accumulation of waste materials or rubbish caused
by his operations. If the Contractor fails to clean up during or at the completion of the Work, the Owner may
do so and the cost thereof shall be charged to the Contractor.

3.16

INDEMNIFICATION

3.16.1

To the fullest extent permitted by law, the Contractor shall, at his sole cost and expense, indemnify, defend,
and hold harmless the Owner and the Design Consultant and their agents, representatives, and employees
from and against all claims, actions, judgments, costs, liabilities, penalties, damages, losses and expenses,
including but not limited to attorneys' fees, arising out of or caused by any negligent act, error or omission of
the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for whose
acts any of them may be liable. The above obligation shall not be construed to negate, abridge, or otherwise
reduce any other right or obligation of indemnity, which would otherwise exist as to any party or person,
described in this Paragraph 3.16. The parties agree that this indemnification clause is an “evidence of
indebtedness” for purpose of N.C. Gen. Stat. § 6-21.2. The parties also specifically acknowledge that the
Owner is a public body and it is the intent of the parties that the Owner not incur any expenses when the
Contractor is solely responsible for the claims.

3.16.2

In any and all claims against the Owner or the Design Consultant or any of their agents, representatives, or
employees by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable, the indemnification obligation under this
Paragraph 3.16 shall not be limited in any way by Contractor’s insurance coverage required herein.

3.16.3

No provision of this Paragraph 3.16 shall give rise to any duties on the part of the Design Consultant or the
Owner, or any of their agents, representatives, or employees.

3.18

CONDITIONS AFFECTING THE WORK

3.18.1

The Contractor shall be responsible for taking all steps necessary to ascertain the nature and location of the
Work and the general and local conditions, which can affect the Work or the cost thereof. The Owner assumes
no responsibility for any understanding or representation about conditions affecting the Work made by any of
his officers, employees, representatives, or agents prior to the execution of the Contract, unless such
understandings or representations are expressly stated in the Contract Documents.

3.19

MISCELLANEOUS.

3.19.1

The Contractor shall provide documentation acceptable to the Owner showing the amount of MBE participation
(including a complete list of all subcontractors and their final subcontract amounts) and sales tax paid by the
Contractor and its subcontractors for materials purchased for Projects completed under this contract.

3.20

APPLICABLE LAWS.

3.20.1

This Contract and the relationship of the parties shall be governed by the laws of the state of North Carolina.

3.20.2

Contractor shall comply with all applicable laws and regulations in providing services under this
Contract. Contractor shall not employ any individuals to provide services to the Owner who are not authorized
by federal law to work in the United States. The Contractor represents that it is aware of and in compliance
with the Immigration Reform and Control Act and North Carolina law (Article 2 of Chapter 64 of the North
Carolina General Statutes) requiring use of the E-Verify system. The Contractor further warrants that it will use
the E-Verify system to verify employment eligibility of all its employees throughout the term of this Contract, and
that it will remain in compliance with all I-9 requirements throughout the term of this Contract. The Contractor
shall also ensure that any subcontractors use the E-Verify system at all times while providing subcontracted
services in connection with this Contract. Contractor is responsible for providing affordable health care coverage
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to all of its full-time employees providing services to the school system. The definitions of “affordable coverage”
and “full-time employee” are governed by the Affordable Care Act and accompanying IRS and Treasury
Department regulations.
3.20.3

The Contractor also acknowledges that G.S. § 14-208.18 prohibits anyone required to register as a sex offender
under Article 27A of Chapter 14 of the General Statutes from knowingly being on the premises of any school.
The Contractor shall conduct or arrange to have conducted, at its own expense, sexual offender registry checks
on each of its employees, agents, ownership personnel, or contractors (“contractual personnel”) who will
engage in any service on or delivery of goods to school system property or at a school-system sponsored event,
except checks shall not be required for individuals who are solely delivering or picking up equipment, materials,
or supplies at: (1) the administrative office or loading dock of a school; (2) non-school sites; (3) schools closed
for renovation; or (4) school construction sites. The checks shall include at a minimum checks of the State Sex
Offender and Public Protection Registration Program, the State Sexually Violent Predator Registration Program,
and the National Sex Offender Registry (“the Registries”). For the Contractor’s convenience only, all of the
required registry checks may be completed at no cost by accessing the United States Department of Justice
Sex Offender Public Website at http://www.nsopw.gov/. The Contractor shall provide certification on the Sexual
Offender Registry Check Certification Form that the registry checks were conducted on each of its contractual
personnel providing services or delivering goods under this Agreement prior to the commencement of such
services or the delivery of such goods. The Contractor shall conduct a current initial check of the registries (a
check done more than 30 days prior to the date of this Agreement shall not satisfy this contractual obligation).
In addition, the Contractor agrees to conduct the registry checks and provide a supplemental certification form
before any additional contractual personnel are used to deliver goods or provide services pursuant to this
Agreement. The Contractor further agrees to conduct annual registry checks of all contractual personnel and
provide annual certifications at each anniversary date of this Agreement. The Contractor shall not assign any
individual to deliver goods or provide services pursuant to this Agreement if said individual appears on any of
the listed registries. The Contractor agrees that it will maintain all records and documents necessary to
demonstrate that it has conducted a thorough check of the registries as to each contractual personnel, and
agrees to provide such records and documents to the Owner upon request. The Contractor specifically
acknowledges that the Owner retains the right to audit these records to ensure compliance with this section at
any time in the Owner’s sole discretion. Failure to comply with the terms of this provision shall be deemed a
material breach of the Agreement. In addition, the Owner may conduct additional criminal records checks at
the Owner’s expense. If the Owner exercises this right to conduct additional criminal records checks, the
Contractor agrees to provide within seven (7) days of request the full name, date of birth, state of residency for
the past ten years, and any additional information requested by the Owner for all contractual personnel who
may deliver goods or perform services under this Agreement. The Contractor further agrees that it has an
ongoing obligation to provide the Owner with the name of any new contractual personnel who may deliver goods
or provide services under the Agreement. The Owner reserves the right to prohibit any contractual personnel
of the Contractor from delivering goods or providing services under this Agreement if the Owner determines, in
its sole discretion, that such contractual personnel may pose a threat to the safety or well-being of students,
school personnel or others.

3.20.4

Anti-Nepotism. Contractor warrants that, to the best of its knowledge and in the exercise of due diligence, none
of its corporate officers, directors, or trustees and none of its employees who will directly provide services under
this Agreement are immediate family members of any member of the Board of Education or of any principal or
central office staff administrator employed by the Board. For purposes of this provision, “immediate family”
means spouse, parent, child, brother, sister, grandparent, or grandchild, and includes step, half, and in-law
relationships. Should Contractor become aware of any family relationship covered by this provision or should
such a family relationship arise at any time during the term of this Agreement, Contractor shall immediately
disclose the family relationship in writing to the Superintendent of the Schools. Unless formally waived by the
Board, the existence of a family relationship covered by this Agreement is grounds for immediate termination
by Owner without further financial liability to Contractor.

3.20.5

Restricted Companies Lists. Provider represents that as of the date of this Contract, Provider is not included
on the Final Divestment List created by the North Carolina State Treasurer pursuant to N.C. Gen. Stat. § 14786.58. Provider also represents that as of the date of this Contract, Provider is not included on the list of
restricted companies determined to be engaged in a boycott of Israel created by the North Carolina State
Treasurer pursuant to N.C. Gen. Stat. § 147-86.81.
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3.21

COMPLIANCE WITH BOARD POLICIES AND PROCEDURES
The Contractor agrees to comply with the all of the Owner’s policies at all times that the Contractor, its
subcontractors and employees are on the Owner’s property. The Contractor acknowledges that Board policies
are available for review at the Owner’s website and agrees to comply with the policies. The Contractor also
agrees to comply with the following provisions:

3.21.1

The Contractor, its Subcontractors and employees shall not possess or carry, whether openly or concealed, any
gun, rifle, pistol, or explosive on any property owned by the Owner. This includes firearms locked in containers,
vehicles or firearm racks within vehicles. The Contractor, its Subcontractors and employees shall not cause,
encourage or aid a minor, who is less than 18 years old to possess or carry, whether openly or concealed, any
weapons on any property owned by the Owner.

3.21.2

The Contractor, its Subcontractors and employees, are prohibited from profane, lewd, obscene or offensive
conduct or language, including engaging in sexual harassment.

3.21.3

The Contractor and its Subcontractors shall not manufacture, transmit, conspire to transmit, possess, use or be
under the influence of any alcoholic or other intoxicating beverage, narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana or anabolic steroids, or possess, use, transmit or conspire to transmit
drug paraphernalia on any property owned by the Owner.

3.21.4

The Contractor and its Subcontractors may not at any time use or display tobacco or nicotine-containing
products, including but not limited to electronic cigarettes (e-cigarettes), on school premises, both indoor and
outdoor. The prohibition of the display of tobacco or nicotine products shall not extend to a display that has a
legitimate instructional or pedagogical purpose. For purposes of this Contract, “tobacco product” is defined to
include cigarettes, cigars, blunts, bidis, pipes, chewing tobacco, snuff, and any other items containing or
reasonably resembling tobacco, tobacco products, or any facsimile thereof. “Tobacco use” includes smoking,
chewing, dipping, or any other use of tobacco products.

3.21.5

The Contractor, its Subcontractors and employees shall not solicit from or sell to students or staff within the
Owner’s facilities or campuses, and shall not give gifts of any value to school system employees.

3.21.6

Operators of all commercial vehicles on any property owned by the Owner shall be subject to post-accident,
random, reasonable suspicion and follow-up testing for drugs and alcohol.

3.21.7

The Contractor, its Subcontractors and employees are prohibited from using access to the site pursuant to this
Agreement as a means to date, court, or enter into a romantic or sexual relationship with any student enrolled
in the School System. The Contractor agrees to indemnify the Owner for claims against the Owner resulting
from relationships which have occurred or may occur between a student and an employee of the Contractor or
Subcontractor.
END OF ARTICLE 3
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ARTICLE 4
SUBCONTRACTORS
4.1

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

4.1.1

The Contractor, in compliance with the requirements of the Contract Documents, shall furnish in writing to the
Owner the names of the persons or entities (including those who are to furnish materials or equipment
fabricated to a special design) proposed for each of the principal portions of the Work. The Owner will promptly
reply to the Contractor in writing stating whether or not the Owner, after due investigation, has reasonable
objection to any such proposed person or entity.

4.1.2.

The Contractor shall identify in the list of names of the Subcontractors proposed, those Subcontractors that are
Minority Business Enterprises and the date each is planned to begin work on the project. If during the duration
of the project, the Contractor effects a substitution for any Subcontractor, or if additional subcontract
opportunities become available, the Contractor shall make a good faith effort to utilize Minority Business
Enterprises. At the completion of the project, the Contractor shall provide documentation acceptable to the
Owner showing the amount of MBE participation (including a complete list of all subcontractors and their final
subcontract amounts).
END OF ARTICLE 4
ARTICLE 5
WORK BY OWNER OR BY SEPARATE CONTRACTORS

5.1

OWNER'S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

5.1.1

The Owner reserves the right to perform work related to the Project with his own forces, and to award separate
contracts in connection with other portions of the Project or other work on the site under these or similar
Conditions of the Contract.

5.2

MUTUAL RESPONSIBILITY

5.2.1

Should the Contractor cause damage to the work or property of the Owner or of any separate contractor on the
Project, or to other work on the Site, or delay or interfere with the Owner's work on ongoing operations or
facilities or adjacent facilities or said separate contractor's work, the Contractor shall be liable for the same;
and, in the case of another contractor, the Contractor shall attempt to settle said claim with such other contractor
prior to such other contractor's institution of litigation or other proceedings against the Contractor.

5.2.2

Should a separate contractor cause damage to the Work or to the property of the Contractor or cause delay or
interference with the Contractor's performance of the Work, the Contractor shall present directly to said
separate contractor any claims it may have as a result of such damage, delay or interference (with an
information copy to the Owner) and shall attempt to settle its claim against said separate contractor prior to the
institution of litigation or other proceedings against said separate contractor.

5.2.3.

In no event shall the Contractor seek to recover from the Owner or the Design Consultant, and the Contractor
hereby waives any claims against the Owner and Design Consultant relating to any costs, expenses (including,
but not limited to, attorney's fees) or damages or other losses incurred by the Contractor as a result of any
damage to the Work or property of the Contractor or any delay or interference caused by any separate
contractor.

5.3

COORDINATION OF THE WORK

5.3.1

By entering into this contract, Contractor acknowledges that there may be other contractors on the site whose
work will be coordinated with that of his own. Contractor expressly warrants and guarantees that he will
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cooperate with other contractors and will do nothing to delay, hinder or interfere with the work of other separate
contractors, the Owner or Design Consultant. Contractor also expressly agrees that, in the event his work is
hindered, delayed, interfered with or otherwise affected by a separate contractor, his sole remedy will be a
direct action against the separate contractor as described in this Article 5. Contractor will have no remedy, and
hereby expressly waives any remedy, against the Owner and/or the Design Consultant on account of delay,
hindrance, interference or other event caused by a separate contractor.

END OF ARTICLE 5
ARTICLE 6
MISCELLANEOUS PROVISIONS
6.1

GOVERNING LAW

6.1.1

This contract shall be governed by the law of the State of North Carolina. The Contractor and Owner agree
that the county where the Project is located shall be the proper venue for any litigation arising out of this
Agreement.

6.1.2

Each and every provision of law and clause required by law to be inserted in this Contract shall be deemed to
be inserted herein and the Contract shall be read and enforced as though it were included herein. If through
mistake or otherwise, any such provision is not inserted or is not correctly or fully inserted, then upon the
application of either party, the Contract shall forthwith be physically amended to make such insertion.

6.2

CLAIMS AND DAMAGES

6.2.1

Should the Contractor or any of its Subcontractors suffer injury or damage to person or property because of
any act or omission of the Owner or Design Consultant, or of any of their employees, agents or others for whose
acts either is legally liable, the claim on behalf of the Contractor or its subcontractors shall be made in writing
to the Owner within 10 days after the first observance of such injury or damage; otherwise, the Contractor shall
have waived any and all rights he may have against the Owner or the Design Consultant, or their employees,
representatives and agents. The Contractor shall indemnify, defend and hold the Owner harmless from any
claim by a Subcontractor that is waived because it is not filed in strict conformance with this paragraph or any
other provision of this Agreement regarding claims.

6.4

RIGHTS AND REMEDIES

6.4.1

The duties and obligations of the Contractor imposed by the Contract Documents and the rights and remedies
of the Owner available thereunder shall be in addition to and not a limitation of any duties, obligations, rights
and remedies otherwise imposed or available by law.

6.4.2

Except as may be specifically agreed in writing, the failure of the Owner or the Design Consultant to insist in
any one or more instances upon the strict performance of any one or more of the provisions of this Contract,
or to exercise any right herein contained or provided by law, shall not be construed as a waiver or
relinquishment of the performance of such provisions or right(s) or of the right to subsequently demand such
strict performance or exercise such right(s), and the rights shall continue unchanged and remain in full force
and effect.

6.4.3

The Contractor agrees that he can be adequately compensated by money damages for any breach of this
Contract which may be committed by the Owner and hereby agrees that no default, act, or omission of the
Owner or the Design Consultant, except for failure to make progress payments as required by the Contract
Documents, shall constitute a material breach of the Contract entitling the Contractor to cancel or rescind the
provisions of this Contract or (unless the Owner shall so consent or direct in writing) to suspend or abandon
performance of all or any part of the Work. The Contractor hereby waives any and all rights and remedies to
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which he might otherwise be or become entitled, save only his right to money damages.
6.4.4

Contractor and Owner acknowledge that the Contract Documents shall not be construed against Owner due to
the fact that they may have been drafted by Owner. For purposes of construing the Contract Documents, both
Contractor and Owner shall be considered to have jointly drafted the Contract Documents.

6.4.5

In the event that Owner incurs attorney’s fees or litigation expenses in connection with enforcing or protecting
its rights under the Contract Documents or defending any claim or lawsuit brought against it arising out of the
Work or the Contract Documents, Contractor shall reimburse Owner for such reasonable attorney's fees and
expenses.

6.5

TESTS

6.5.1

If the Contract Documents, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the Work to be inspected, tested, or approved, the Contractor shall give the
Owner timely notice of its readiness so the Design Consultant and the Owner may observe such inspection,
testing or approval. The Contractor shall bear all costs of such inspections, tests or approvals conducted by
public authorities. Unless otherwise provided, the Owner shall bear all costs of other inspections, tests or
approvals.

6.5.2

Unless otherwise stipulated in other Contract Documents, the Contractor shall pay for all utilities required for
testing of installed equipment of all of his work and work of each Subcontractor. Boiler fuel other than gas shall
be provided by Subcontractor furnishing boilers. Labor and supervision required for making such tests shall
be provided at no additional cost to the Owner.

6.5.3

If the Design Consultant or the Owner determines that any Work requires special inspection, testing, or approval
which Subparagraph 6.51 does not include, the Owner will instruct the Contractor to order such special
inspection, testing or approval, and the Contractor shall give notice as provided in Subparagraph 6.51. If such
special inspection or testing reveals a failure of the Work to comply (1) with the requirements of the Contract
Documents, or (2) with respect to the performance of the Work, with laws, ordinances, rules, regulations, or
orders of any public authority having jurisdiction, the Contractor shall bear all costs thereof, including
compensation for the Design Consultant's and Owner's additional construction management expenses made
necessary by such failure.

6.6

UNENFORCEABILITY OF ANY PROVISION

6.6.1

If any provision of this Contract is held as a matter of law to be unenforceable or unconscionable, the remainder
of the Contract shall be enforceable without such provision.

6.7

ATTORNEYS' FEES AND OTHER EXPENSES

6.7.1

The Contractor hereby agrees that he will not submit, assert, litigate or otherwise pursue any frivolous or
unsubstantiated claims or claims he has specifically waived under the terms of the Contract Documents. In the
event that the Contractor's or its Subcontractor’s claims, or any separate item of a claim, is without substantial
justification, the Contractor shall reimburse the Owner or Design Consultant for all costs and expenses
associated with defending such claim or separate item, including but not limited to, attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, or services and any other consultant costs.

6.7.2

If the Contractor breaches any obligation under the Contract Documents, the Contractor shall reimburse the
Owner and Design Consultant for all costs and expenses incurred by the Owner relating to such breach,
including but not limited to attorneys' fees, audit costs, accountants' fees, expert witness' fees, additional Design
Consultant expenses, additional construction management expenses, and any other consultant costs.

6.7.3

If the Owner or Design Consultant prevails in a claim brought against the Contractor, including but not limited
to, claims for fraud or misrepresentation, overpayment, defective work, delay damages, and recovery of

Roofing General Conditions – July 11, 2019

GC-14

Back to Agenda

termination expenses, the Contractor shall reimburse the Owner and Design Consultant for all costs and
expenses incurred by them relating to such claim, including but not limited to attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, and any other consultant costs.
END OF ARTICLE 6
ARTICLE 7
TIME
7.1

DEFINITIONS

7.1.1

Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantial and Final Completion of the Work, as defined in Subparagraph 7.1.3 and 7.1.4, including any
allowances and alternates. The Contractor shall complete his Work within Contract Time, unless the Contract
Time is modified.

7.1.2

The date of commencement of the Work is the date established in a notice to proceed. If there is no notice to
proceed, it shall be the date of the Owner-Contractor Agreement or such other date as may be established
therein. The Contractor shall not commence Work or store materials or equipment on site until written Notice
to Proceed is issued or until the Contractor otherwise receives the Owner's written consent.

7.1.3

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and the Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so the Owner can fully occupy and utilize the Work or designated portion thereof
for the use for which it is intended, with all of the Project's parts and systems operable as required by the
Contract Documents. Only incidental corrective work and any final cleaning beyond that needed for the Owner's
full use may remain for final completion. The issuance of a temporary or final certificate of occupancy shall not,
in itself, constitute Substantial Completion. Educational operational systems such as voice, data, security
cameras, security card readers, security motion detection systems and building automation systems including
functional graphics at the site are required for Substantial Completion.

7.1.4

The date of Final Completion of the work is the date certified by the Design Consultant and the Owner when
the Work is totally complete, to include punch list work, in accordance with the Contract Documents and the
Owner may fully occupy and utilize the work for the use for which it is intended. The issuance of a temporary
or final certificate of occupancy shall not, in itself, constitute Final Completion.

7.2

DELAYS AND EXTENSIONS OF TIME

7.2.1

The time during which the Contractor or any of its subcontractors delayed in the performance of the Work by
the acts or omissions of the Owner, Design Consultant or their employees or agents, acts of God, unusually
severe and abnormal climatic conditions, fires, floods, epidemics, quarantine restrictions, strikes, riots, civil
commotions or freight embargoes, or other conditions beyond the Contractor's or its subcontractors’ control
and which the Contractor or its subcontractors could not reasonably have foreseen and provided against, shall
be added to the time for completion of the Work (i.e., the Contract Time) stated in the Agreement; provided,
however, that no claim by the Contractor for an extension of time for delays will be considered unless made in
strict compliance with the requirements of this Article and other provisions of the Contract Documents.

7.2.1.1

For excessive inclement weather, the Contract time will not be extended due to reasonably anticipated inclement

weather or for delays in the aftermath of inclement weather, reasonably anticipated or excessive. The time for
performance of this Contract, as stated in the Contract Documents, includes an allowance for calendar days
which may not be available for construction out-of-doors; for the purposes of this Contract, the Contractor
agrees that the number of calendar days per month based on a five-year average shall be considered reasonably
anticipated inclement weather and planned for in the construction schedule per the Contract. Unless the
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Contractor can substantiate to the satisfaction of the Owner that there was greater than the reasonably
anticipated inclement weather considering the time from the notice-to-proceed until the date established for
substantial completion using data from the national weather service station noted in the Supplemental General
Conditions or a weather station acceptable to the Owner and that such alleged greater than reasonably
anticipated inclement weather actually delayed the Work or portions thereof which had an effect upon the
Contract time, the Contractor shall not be entitled to an extension of time.
Also the Contractor agrees that the calculation of the number of excessive inclement weather days shall be the
number of days in excess of the five-year average for each month, in which precipitation exceeded one tenth
(.10) inch, or in which the highest temperature was 32 degrees F or less as recorded at the approved weather
station. Rain days from hurricanes and tropical storms not causing damage in the county where the Project is
located shall be deemed inclement weather days.
If the total accumulated number of calendar days lost to excessive inclement weather, from the notice-toproceed until the date established for substantial completion, exceeds the total accumulated number to be
reasonably anticipated for the same period from the table above, time for completion will be extended by the
number of calendar days needed to include the excess number of calendar days lost. No extension of time will
be made for days due to excessive inclement weather occurring after the date established for substantial
completion. No change in Contract sum will be authorized because of adjustment of Contract time due to
excessive inclement weather.
7.2.2

Should a time extension be granted for Substantial Completion the date for Final Completion shall be
appropriately adjusted unless specifically stated otherwise.

7.2.3

Neither the Owner nor the Design Consultant shall be obligated or liable to the Contractor or its Subcontractors
for, and the Contractor hereby expressly waives any claims against the Owner and the Design Consultant on
account of any indirect or direct damages, costs or expenses of any nature which the Contractor, its
Subcontractors, or Sub-subcontractors or any other person may incur as a result of any delays, interferences,
changes in sequence or the like, which are reasonable, foreseeable, contemplated, or avoidable by Contractor,
and it is understood and agreed that the Contractor’s sole and exclusive remedy in any such events shall be
an extension of the Contract Time in accordance with the Contract Documents, unless the delays, interferences,
changes in sequence or the like arise solely from or out of any act or omission of the Owner or the Design
Consultant, or their agents, employees, consultants or independent. The Contractor shall not be entitled to any
damages pursuant to this section if there are any concurrent delays for which the Owner and/or the Design
Consultant are not solely responsible.

7.2.4

Subject to other provisions of the Contract, the Contractor may be entitled to an extension of the Contract Time
(but no increase in the Contract Sum) for delays arising from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor, his Subcontractors or suppliers, unless caused solely by the
Owner or Design Consultant

7.2.5

The Contractor and its subcontractors shall not be entitled to and hereby expressly waives any extension of time
resulting from any condition or cause unless said claim for extensions of time is made in writing to the Owner
within ten (10) days of the first instance of delay.
END OF ARTICLE 7
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ARTICLE 8
PAYMENTS AND COMPLETION
8.1

SCHEDULE OF VALUES

8.1.1

Before the first Application for Payment, the Contractor shall submit to the Owner a schedule of values allocated
to the various portions of the Work.

8.2

APPLICATIONS FOR PAYMENT

8.2.1

Prior to the date for each progress payment established in the Owner-Contractor Agreement, the Contractor,
shall submit to the Owner an itemized Application for Payment including a completed Contractor’s Sales Tax
Report (attached hereto as Appendix A) for all items provided by the Contractor or any Subcontractors included
in the application. The Contractor shall also certify that he has paid all due and payable amounts for which
previous certificates for payment were issued and payments received from the Owner and that the work for
which payment is requested has been completed.

8.2.2

The Owner will retain funds from each progress payment to the maximum extent allowed by N.C. General
Statute 143-134.1 until the Work is finally completed and accepted, whether or not the Owner has occupied
any or all of the Project before such time. If a reduction in retainage has been made or the Owner stops
withholding retainage for any reason, the Owner may increase or commence the retainage as authorized by
N.C. Gen. Stat. 143-134.1.

8.2.3

Owner will be under no obligation to make payment to the Contractor on account of materials or equipment not
incorporated in the Work. Materials once paid for by the Owner become the property of the Owner and may
not be removed from the work site without the Owner's written permission.

8.2.4

The Contractor warrants that title to all Work, materials and equipment covered by an Application for Payment
will pass to the Owner either by incorporation in the construction or upon the receipt of payment by the
Contractor, whichever occurs first, free and clear of all liens, claims, security interests or encumbrances,
hereinafter referred to in this Article 8 as "liens”.

8.2.5

All invoices shall show the following:
.1 Total amount of contract
.2 Amount of change orders
.3 Total value of completed work
.4 Amount retained by Owner
.5 Amount due Contractor

8.3

CERTIFICATES FOR PAYMENT

8.3.1

By signing a Certificate for Payment, the Design Consultant shall not thereby be deemed to represent that it
has made exhaustive or continuous on-site inspections to check the quality or quantity of the Work or that it
has reviewed the construction means, methods, techniques, sequences, or procedures, or that it has made any
examination to ascertain how or for what purpose the Contractor has used the moneys previously paid on
account of the Contract Sum.

8.4

PROGRESS PAYMENTS

8.4.1

The Contractor shall promptly pay each Subcontractor (including suppliers, laborers, and material-men)
performing labor or furnishing material for the Work, upon receipt of payment from the Owner.

8.4.2

No Certificate for a progress payment, nor any progress payment, nor any partial or entire use or occupancy of
the Project by the Owner, shall constitute an acceptance of any Work not in accordance with the Contract
Documents.
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8.4.3

The Contractor shall not submit more than one pay application during any 30-day period.

8.5

PAYMENTS WITHHELD

8.5.1

The Design Consultant may decline to certify payment and may withhold their Certificate in whole or in part, to
the extent the Design Consultant deems necessary to reasonably protect the Owner from loss associated with
unsatisfactory job progress, defective construction, disputed work, claims or any other similar issue. If the
Design Consultant is unable to make representations to the Owner and to certify payment in the amount of the
Application, it will notify the Contractor as provided herein. The Design Consultant may also decline to certify
payment because of subsequently discovered evidence or subsequent observations that may nullify the whole
or any part of any Certificate for Payment previously issued to such extent as may be necessary in its opinion
to protect the Owner from loss.

8.6

FAILURE OF PAYMENT

8.6.1

Payments due and unpaid under the Contract Documents shall not bear interest.

8.7

SUBSTANTIAL COMPLETION

8.7.1

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so Owner can fully occupy and utilize the Work for the use for which it is intended,
with all of the Project’s parts and systems operable as required by the Contract Documents. Only incidental
corrective work and any final cleaning beyond that needed for Owner’s full use may remain for Final Completion.
The Contractor shall be solely responsible for the cost to repair or replace any work damaged or destroyed prior
to the Date of Substantial Completion.

8.7.2

When the Design Consultant and the Owner on the basis of an inspection jointly determine that the Work or
designated portion thereof is substantially complete, they will then prepare a Certificate of Substantial
Completion which shall establish the Date of Substantial Completion, shall state the responsibilities of the
Owner and the Contractor for security, maintenance, heat, utilities, damage to the Work, and insurance, and
shall fix the time within which the Contractor shall complete the items listed therein. Warranties required by the
Contract Documents shall commence on the Date of Substantial Completion of the Work or designated portion
thereof unless otherwise provided in the Certificate of Substantial Completion. The Contractor shall provide
operation & maintenance manuals, and operation training to the Owner as required by the Contract Documents
prior to Substantial Completion. The Owner’s occupancy of incomplete work shall not alter the Contractor’s
responsibilities pursuant to this section.

8.7.3

The acceptance of Substantial Completion payment shall constitute a waiver of all claims by the Contractor and
its Subcontractors except those previously made in writing and identified by the Contractor as unsettled at the
time the Contractor submits the Application for Payment for Substantial Completion, and except for the
retainage sums due at final acceptance. The Contractor shall indemnify and hold the Owner harmless against
any claims by its Subcontractors that are waived because they were not made in writing and identified by the
Contractor as unsettled when the Contractor submitted the Application for Payment for Substantial Completion.

8.7.4

The issuance of the Certificate of Substantial Completion does not indicate final acceptance of the project by
the Owner, and the Contractor is not relieved of any responsibility for the project except as specifically stated
in the Certificate of Substantial Completion.

8.7.5

There will be two inspections by the Design Consultant at Substantial Completion:
.1
.2

To generate a list of items to be completed or corrected before Owner takes possession of the
Work.
To check that the list of items has been completed before issuing Final Payment.
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Any additional inspections by the Design Consultant requested by Contractor to complete the Punch List shall
result in money being withheld from the Final Payment to cover the cost of these additional inspections
8.8

FINAL COMPLETION AND FINAL PAYMENT

8.8.1

When the Design Consultant and the Owner find the Work acceptable under the Contract Documents and the
Contract fully performed, they will approve a final Certificate of Payment stating that to the best of their
knowledge, information and belief, and on the basis of their observations and inspections, the Work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor, and noted in said final Certificate, is due and payable, except for an amount
mutually agreed upon for any work remaining incomplete or uncorrected for which the Owner is entitled a credit
under the Contract Documents. If the Design Consultant and the Owner find the Work to be incomplete or
unacceptable, the costs of reinspections shall be paid by the Contractor.

8.8.2

Final Payment shall not become due until the Contractor provides to the Design Consultant and Owner: three
(3) copies of any of the following required:
.1
.2
.3
.4
.5
.6
.7
.8
.9
.10
.11
.12
.13

8.8.3

8.8.4

Final Change Order
Final Application for Payment
Consent of Surety to Final Payment - AIA G707(if applicable)
Contractor’s Affidavit of Release of Liens - AIA G706A
Contractor’s Affidavit of Payment of Debts and Claims - AIA G706;
Certificate of Occupancy (if applicable)
Contractor’s Warranty, notarized
Warranty Summary Sheet with Original Warranties (if not included in O & M Manuals)
Certification Letter from Contractor that no Asbestos-Containing Materials were used on the
project
Final List of Subcontractors (name, address, phone, fax nos.)
Record Drawings (As-Built) - 1 set
Operation and Maintenance Manuals - 3 sets
Other project close-out submittals, as required by the Contract Documents.

Neither the final payment nor the remaining retained percentage shall become due until the Work is free and
clear of any and all liens and the Contractor submits to the Owner:
.1

an affidavit that all payrolls, bills for materials and equipment, and other indebtedness connected with the
Work for which the Owner or his property might in any way be responsible, have been paid or otherwise
satisfied;

.2

if required by the Owner, other data establishing payment or satisfaction of all such obligations, such as
receipts, releases and waivers of liens arising out of the Contract, to the extent and in such form as may
be designated by the Owner; and

.3

As-built drawings, and other project closeout submittals, as required by the Owner.

The making of final payment shall constitute a waiver of all claims by the Owner against the Contractor except
those arising from:
.1

unsettled liens, and claims against the Owner or the Design Consultant, or their employees, agents, or
representatives,

.2

faulty, defective or non-conforming Work discovered or appearing after Substantial or Final Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any warranties contained in or required by the Contract Documents,
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.5

damages incurred by the Owner resulting from lawsuits brought against the Owner, the Design Consultant,
or their agents, employees or representatives because of failures or actions on the part of the Contractor,
his Subcontractors, Sub-subcontractors, or any of their employees, agents or representatives, or

.6

fraud or bad faith committed by the Contractor or any subcontractor or supplier during performance of work
but discovered by Owner after Final Payment.

8.8.5

The acceptance of final payment shall constitute a waiver of all claims by the Contractor except those previously
made in writing and identified by the Contractor as unsettled at the time of the final Application for Payment

8.9

LIQUIDATED DAMAGES

8.9.1

Should the Contractor fail to substantially complete the Work on or before the date stipulated for Substantial
Completion (or such later date as may result from extension of time granted by Owner), he shall pay the Owner,
as Substantial Completion liquidated damages the daily amount stated in the Supplementary Conditions for
each consecutive calendar day that terms of the contract remain unfulfilled beyond the date allowed by the
Contract, which sum is agreed upon as a reasonable and proper measure of damages which the Owner will
sustain per day by failure of the Contractor to complete work within time as stipulated; it being recognized by
the Owner and the Contractor that the injury to the Owner which could result from a failure of the Contractor to
complete on schedule is uncertain and cannot be computed exactly. In no way shall costs for liquidated
damages be construed as a penalty on the Contractor.

8.9.2

For each consecutive calendar day that the Work remains incomplete after the date established for Final
Completion, the Contractor shall pay or Owner will retain the daily amount stated in the Supplementary
Conditions as Final Completion Liquidated Damages from the compensation otherwise to be paid to the
Contractor. This amount is the minimum measure of damages the Owner will sustain due to the delay in the
completion of all remedial work, the delay in the correction of the deficient work, the disruption to the school
and the learning environment, the cost of contract management time and resources, administration time, and
the inability to use the facilities fully. This amount is in addition to the liquidated damages prescribed above for
Substantial Completion.

8.9.3

The amount of liquidated damages set forth above and in the corresponding Supplementary Conditions shall
be assessed cumulatively. The items of cost included in the assessment of liquidated damages are as defined
in the General Conditions. This provision for liquidated damages does not bar Owner's right to enforce other
rights and remedies against Contractor, including but not limited to, specific performance or injunctive relief.

8.10

OWNER'S RIGHT TO OCCUPY INCOMPLETE WORK

8.10.1

Should the Project, or any portion thereof, be incomplete for Substantial or Final Completion at the scheduled
date or dates, the Owner shall have the right to occupy any portion of the Project. In such an event, the
Contractor shall not be entitled to any extra compensation on account of said occupancy by the Owner or by
the Owner's normal full use of the Project, nor shall the Contractor interfere in any way with said normal full use
of the Project. Further, in such an event, the Contractor shall not be entitled to any extra compensation on
account of the Owner's occupancy and use of the Project, nor shall the Contractor be relieved of any
responsibilities of the Contract including the required times of completion. Such occupancy by the Owner shall
not, in itself, constitute Substantial or Final Completion.
END OF ARTICLE 8
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ARTICLE 9
INSURANCE AND BONDS
9.1.1

CONTRACTOR’S INSURANCE AND BONDS
The Contractor shall purchase and maintain in companies properly licensed by the Insurance Department
of the State of North Carolina and acceptable to the Owner such insurance as will protect him, the Owner,
and the Owner’s agents, representatives, and employees from claims which may arise out of or result from
the Contractor’s operations under the Contract, whether such operations be by himself or by any
Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable. Such insurance shall include:

9.1.1.1

9.1.1.2

Worker’s Compensation including Occupational Disease and Employer’s Liability Insurance
.1

Statutory - Amount and coverage as required by State of North Carolina Worker’s Compensation
laws

.2

Employer’s Liability
$1,000,000 Each Accident
$1,000,000 Policy Limit
$1,000,000 Each Employee

Commercial General Liability (Occurrence Form) - The Contractor shall provide during the life of this
Contract such Commercial General Liability (Occurrence Form) Insurance as shall protect Contractor and
any Subcontractor performing work under this Contract from claims for damages for Bodily Injury including
accidental death, as well as from claims for Property Damage which may arise from operations under this
Contract, whether such operations be by himself or by any Subcontractor or by anyone directly or indirectly
employed by either of them. This insurance shall be on the Standard Insurance Services Office, Inc. (ISO)
Commercial Liability Occurrence Form. The Contractor shall procure insurance coverage for direct
operations, sublet work, elevators, contractual liability and completed operations with limits not less than
those stated below:
A Combined Single Limit for Bodily Injury, Property Damage and Personal Injury of:
$2,000,000
$2,000,000
$1,000,000
$1,000,000

General Aggregate (except Products - Completed Operations) Limit
Products - Completed Operations Aggregate Limit
Personal and Advertising Injury Limit
Each Occurrence Limit

9.1.1.3

Property Damages, including Broad Form Property Damage and Explosion, Collapse, Underground
property damage coverages, and blasting, where necessary.

9.1.1.4

Completed Operations Liability: Continuous coverage in force for one year after completion of Work.

9.1.1.5

Commercial Automobile Insurance, including coverage for owned, non-owned and hired vehicles - with
limits not less than a Combined Single Limit for Bodily Injury and Property Damage of $1,000,000.

9.1.1.6

Umbrella Liability Insurance: Policy to ‘pay on behalf of the Insured’ with Limits of Liability: $1,000,000.

9.2

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the Work. These Certificates shall contain a provision that coverages afforded under the policies will not
be canceled until at least thirty (30) days prior written notice has been given to the Owner. Failure to
provide such notice shall not limit the liability of the Insurer, its agents or representatives.

9.3

All insurance policies required in this Article, except Worker’s Compensation and Commercial Automobile,
shall name the Owner as additional named insured for the insurance. The Owner shall be included in the
definition of “insured” in the Commercial Automobile Policy.
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9.4

Contractor shall not commence work under this Contract until he has obtained all the insurance and bonds
required under Article 5 of this Contract and until such insurance and bonds have been approved by the
Owner, nor shall Contractor allow any subcontractor to commence work on his subcontract until all similar
insurance required of the subcontractor has been so obtained and approved. Approval of the insurance
by Owner shall not relieve or decrease the liability of Contractor hereunder.

9.5

The Commercial General Liability and Workers Compensation Policies provided by Contractor shall have
endorsements waiving subrogation against Owner.

9.6

PROPERTY INSURANCE. Contractor shall provide the following property insurance:

9.6.1

Unless stated otherwise in the Supplemental Conditions, Contractor shall purchase and at all times
maintain such insurance as will protect Contractor, Owner, Subcontractors and Sub-subcontractors from
loss or damage to Work or property in the course of construction, including all machinery, materials and
supplies on the premises or in transit thereto and intended to become a part of the finished work until Final
Completion. This insurance shall be in the form of ‘Builder’s Risk Covered Cause of Loss Form’ to include,
but not limited to, theft, collapse, earth movement and flood. Any deductible provision in such insurance
shall not exceed $5,000.00. Notwithstanding any such deductible provision, Contractor shall remain solely
liable for the full amount of any item covered by such insurance.

9.6.2

If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial
Completion thereof, such occupancy or use shall not commence prior to a time mutually agreed to by
Owner and Contractor, and to which the insurance company or companies providing the property
insurance have consented by endorsement to the policy or policies. This insurance shall not be canceled
or lapsed on account of such partial occupancy or use. Consent of Contractor and of the insurance
company or companies to such occupancy or use shall not be unreasonably withheld.

9.7

Owner shall be under no obligation to review any Certificates of Insurance provided by Contractor, or to
check or verify Contractor’s compliance with any and all requirements regarding insurance imposed by the
Contract Documents. Contractor is fully liable for the amounts and types of insurance required herein and
is not excused should any policy or certificate of insurance provided by Contractor not comply with any
and all requirements regarding insurance imposed by the Contract Documents.

9.8

All insurance companies providing the above insurance shall be licensed by the Insurance Department of
the State of North Carolina and maintain a rating by AM Best or a similar rating company with a minimum
of an “A-” rating.

9.9

PERFORMANCE AND PAYMENT BONDS
“If required by law, or in the Supplemental Conditions or the Contract Documents, Contractor must provide
performance and payment bonds each in the amount of the Contract Sum. Such bonds shall be on forms
acceptable to Owner and issued by surety companies licensed to do business in North Carolina and having
a rating of at least AM Best “A” rating. Contractor may, at its option, make deposit in the form of certified
check with Owner in lieu of the performance and payment bonds in an amount equal to the Contract Sum
for each such bond, for a total of 200% of the Contract Sum.”
END OF ARTICLE 9
ARTICLE 10
CHANGES IN THE WORK

10.1

CHANGE ORDERS

10.1.1

The Owner may, at any time, by written order designated or indicated to be a Change Order, make any
change or modification in the Work or add to the Work within the general scope of the Contract.
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10.2

OWNER DIRECTED CHANGES REQUIRING AN INCREASE IN CONTRACT SUM.

10.2.1

If the Change in the Work will result in an increase in the Contract Sum, the Owner shall have the right to
require the performance thereof on a lump sum basis, a unit price basis or a time and material basis, all as
hereinafter more particularly described (the right of the Owner as aforesaid shall apply with respect to each
such Change in the Work).
If the Owner elects to have the Change in the Work performed on a lump sum basis, its election shall be based
on a lump sum Proposal which shall be submitted by the Contractor to the Owner within seven (7) days of the
Contractor's receipt of a request therefore (but the Owner's request for a lump sum Proposal shall not be deemed
an election by the Owner to have the Change in the Work performed on a lump sum basis). The Contractor's
Proposal shall be itemized and segregated by labor and materials for the various components of the Change in
the Work (no aggregate labor total will be acceptable) and shall be accompanied by signed Proposals of any
Subcontractors who will perform any portion of the Change in the Work and of any persons who will furnish
materials or equipment for incorporation therein. The Proposal shall also include the Contractor's estimate of
the time required to perform said changes. The Contractor shall provide any documentation that may be
requested by the Owner or Architect to support the change proposal, including but not limited to payroll records,
insurance rates, material quotes, and rental quotes. The Change Proposal Forms attached as Appendix B shall
be used to submit change proposals on the Project.
The portion of the Proposal relating to labor, whether by the Contractor's forces or the forces of any of its
Subcontractors, may include reasonably anticipated gross wages of job site labor, including foremen, who will
be directly involved in the Change in the Work (for such time as they will be so involved), plus payroll costs
(including premium costs of overtime time, if overtime is anticipated, Social Security, Federal or State
unemployment insurance taxes and fringe benefits required by collective bargaining agreements entered into
by the Contractor or any such Subcontractor in connection with such labor) and up to fifteen percent (15%) of
such anticipated gross wages, but not payroll costs, as overhead and profit for the Contractor or any such
Subcontractor, as applicable (said overhead and profit to include all supervision except foremen). Payroll costs
are limited to 39% of the net pay of the worker.
The portion of the Proposal relating to materials may include the reasonably anticipated direct costs to the
Contractor or to any of its Subcontractors of materials to be purchased for incorporation in the Change in the
Work, plus transportation and applicable sales and use taxes and up to fifteen percent (15%) of said direct
material costs as overhead and profit for the Contractor or any such Subcontractor (said overhead and profit to
include all small tools), and may further include the Contractor's and any of its Subcontractor's reasonably
anticipated rental costs in connection with the Change in the Work (either actual or discounted local published
rates), plus up to eight percent (8%) thereof as overhead and profit for the Contractor or any such
Subcontractors, as applicable. The Contractor shall provide an itemized breakdown of all transportation and
shipping costs, including receipts documenting the expenses. Notwithstanding the above, overhead and profit
shall not be applied to any sales tax paid for any purpose or to any transportation or shipping costs incurred by
the Contractor or any subcontractor. If any of the items included in the lump sum Proposal are covered by unit
prices contained in the Contract Documents, the Owner may, if it requires the Change in the Work to be
performed on a lump sum basis, elect to use these unit prices in lieu of the similar items included in the lump
sum Proposal, in which event an appropriate deduction will be made in the lump sum amount prior to the
application of any allowed overhead and profit percentages. No overhead and profit shall be applied to any unit
prices.
The lump sum Proposal may include up to eight percent (8%) of the amount which the Contractor will pay to
any of its Subcontractors for Changes in the Work as overhead and profit for the Contractor. The Contractor
shall not be reimbursed for the costs of the Subcontractors’ Payment and Performance Bonds, as such bonding
is not required by the Owner.
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10.2.2

In the event that the Contractor fails to submit his Proposal within the designated period, the Owner may order
the Contractor to proceed with the Change to the Work and the Contractor shall so proceed. The Owner shall
unilaterally determine the reasonable cost and time to perform the Work in question, which determination shall
be final and binding upon the Contractor. The Contractor may dispute such action in accordance with the
Article 15.

10.2.3

In the event that the parties are unable to agree as to the reasonable cost and time to perform the Change in the
Work based upon the Contractor's Proposal and the Owner does not elect to have the Change in the Work
performed on a time and material basis, the Owner may choose to make a determination of the reasonable cost
and time to perform the Change in the Work, based upon its own estimates, the Contractor's submission or a
combination thereof. A Construction Change Directive shall be issued in this case for the amounts of cost and
time determined by the Owner and shall become final and binding upon the Contractor, subject to Contractor’s
right to dispute such action in accordance with Article 10.9. Owner has the right to direct by Construction
Change Directive a Change in the Work, which is the subject of such Change Order. Failure of the parties to
reach agreement regarding the cost and time of the performing the Construction Change Directive, shall not
relieve the Contractor from performing the Change in the Work promptly and expeditiously.

10.2.3.1

The Owner reserves the right to reject the Contractor's Proposal for a Change in the Work and to elect to perform
said Work using a Separate Contractor. Under such circumstances, all provisions of Article 6 shall be in force.

10.2.4

If the Owner elects to have the Change in the Work performed on a time and material basis, the same shall be
performed, whether by the Contractor's forces or the forces of any of its Subcontractors or Sub-subcontractors,
at actual cost to the entity performing the Change in the Work (without any charge for administration, clerical
expense, supervision or superintendence of any nature whatsoever, including foremen, or the cost, use or rental
of tools or plant), plus fifteen percent (15%) thereof as the total overhead and profit (except that said fifteen
percent (15%) shall not be applied against any payroll costs, as set forth in Paragraph 10.2.1.) The Contractor
shall submit to the Owner daily time and material tickets, on a daily basis to include the identification number
assigned to the Change in the Work, the location and description of the Change in the Work, the classification
of labor employed (and names and social security numbers), the materials used, the equipment rented (not tools)
and such other evidence of cost as the Owner may require. The Owner may require authentication of all time
and material tickets and invoices by persons designated by the Owner for such purpose. The failure of the
Contractor to secure any required authentication shall, if the Owner elects to treat it as such, constitute a waiver
by the Contractor of any Claim for the cost of that portion of the Change in the Work covered by a nonauthenticated ticket or invoice; provided, however, that the authentication of any such ticket or invoice by the
Owner shall not constitute an acknowledgment by the Owner that the items thereon were reasonably required
for the Change in the Work.

10.2.5

No overhead and profit will be paid by the Owner on account of a Change in the Work except as specifically
provided in Section 10.2. Overhead and profit, as allowed under Section 10.2, shall be deemed to include all
costs and expenses which the Contractor or any of its Subcontractors may incur in the performance of a Change
in the Work and which are not otherwise specifically recoverable by them pursuant to Section 10.2.

10.3

CONTRACTOR NOTICE OF CHANGE

10.3.1

If the Contractor or any of its Subcontractors asserts that any event or occurrence has caused a change in or
addition to the Work which change causes an increase or decrease in the Contractor's or its Subcontractors’
cost or the time required for the performance of any part of the Work under the Contract, including Work not
affected directly by the change, the Contractor shall, within ten (10) days of such event, give the Owner written
notice as herein required. Said notice shall include the instructions or circumstances that are the basis of the
claim and the Contractor's best estimate of the cost and time involved.

10.3.2

If the Contractor intends to assert a claim under this Article, he must, within ten (10) days after receipt of a
written Change Order under Subparagraph 10.2.1 above or the furnishing of a written notice under
Subparagraph 10.3.1, submit to the Owner a written statement setting forth the specific nature and cost of such
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claim, unless this period is extended by the Owner. The statement of claim hereunder may be included in the
notice under Subparagraph 10.3.1 above. The statement of claim shall include all direct, indirect and impact
costs associated with the change, as well as the Contractor's estimate of the schedule impact of the change, if
any. The Contractor and its subcontractors shall not be entitled to reimbursement for any claims that are not
filed in strict conformance with this Article. The Contractor shall indemnify and hold the Owner harmless against
any claims by Subcontractors that are waived because they are not filed in strict conformance with this Article.
10.3.3

If the parties are unable to agree to the reasonable cost and time to perform the Change, or are unable to agree
as to whether a change occurred, the Owner shall make a unilateral determination as described in Article 10.2.2.
The Contractor shall proceed pursuant to the provisions of that Article.

10.4

GENERAL PROVISIONS RELATED TO CHANGES

10.4.1

The Contractor shall not be entitled to any amount for indirect costs, damages or expenses of any nature,
including, but not limited to, so-called "impact" costs, labor inefficiency, wage, material or other escalations
beyond the prices upon which the proposal is based and to which the parties have agreed pursuant to the
provisions of Article 10, and which the Contractor, its Subcontractors or Sub-subcontractors or any other person
may incur as a result of delays, interferences, suspensions, changes in sequence or the like, for whatever
cause, whether reasonable or unreasonable, foreseeable or unforeseeable, or avoidable or unavoidable, arising
from the performance of any and all changes in the Work performed pursuant to this Article 10, unless the delay
is caused solely by the Owner or its agent. It is understood and agreed that the Contractor's sole and exclusive
remedy in such event shall be recovery of his direct costs as compensable hereunder and an extension of the
Contract Time, but only in accordance with the provisions of the Contract Documents. The phrase “Owner or
its agent” as used in this Agreement, does not include the Prime Contractors or their Subcontractors.

10.4.2

No claim by the Contractor hereunder shall be allowed if asserted after final payment under this Contract. No
claim relating to or flowing from a particular change shall be allowed after execution of the Change Order relating
to that change or commencement of the change by the Contractor.

10.5

CHANGES REQUIRING A DECREASE IN CONTRACT SUM.

10.5.1

If the Change in the Work will result in a decrease in the Contract Sum, the Owner may request a quotation by
the Contractor of the amount of such decrease for use in preparing a Change Order. The Contractor's quotation
shall be forwarded to the Owner within ten (10) days of the Owner's request and, if acceptable to the Owner,
shall be incorporated in the Change Order. If not acceptable, the parties shall make every reasonable effort to
agree as to the amount of such decrease, which may be based on a lump sum properly itemized, on unit prices
stated in the Contract Documents and/or on such other basis as the parties may mutually determine. If the
parties are unable to so agree, the amount of such decrease shall be the total of the estimated reduction in
actual cost of the Work, as determined by the Owner in its reasonable judgment, plus fifteen percent (15%)
thereof as overhead and profit.

10.6

DISPUTES REGARDING CHANGES.

10.6.1

If any dispute should arise between the parties with respect to an increase or decrease in the Contract Sum or
an expansion or contraction in the Contract Time as a result of a Change in the Work, the Contractor shall not
suspend performance of a Change in the Work or the Work itself unless otherwise so ordered by the Owner in
writing. The Owner shall, however, pay to the Contractor up to the Owner's reasonable estimated value of the
Change in the Work, regardless of the dispute, if said Change in the Work results in an increase in the Contract
Sum; and the Owner shall have the right to decrease the Contract Sum up to the Owner's reasonable estimated
value of the Change in the Work, regardless of the dispute, if said Change in the Work results in a decrease in
the Contract Sum.

10.7

MINOR CHANGES IN THE WORK

10.7.1

The Owner shall have authority to order minor changes in the Work not involving an adjustment in the Contract
Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such
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changes shall be effected by written order, and shall be binding on the Owner and the Contractor. The
Contractor shall carry out such written orders promptly.
10.7.2

The Contractor shall not perform any changes in the Work unless authorized in writing by the Design Consultant
or Owner.

10.8

DIFFERING SITE CONDITIONS

10.8.1

Should the Contractor encounter subsurface and/or latent conditions at the site materially differing from those
shown on the drawings or indicated in the specifications or differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided for in this contract, he shall immediately
give notice to the Owner of such conditions before they are disturbed. The Owner and the Design Consultant
shall thereupon promptly investigate the conditions and if they find that they materially differ from those shown
on the drawings or indicated in the specifications, they shall at once make such changes in the drawings and/or
specifications as they may find necessary. Any increase or decrease of cost resulting from such changes shall
be adjusted in the manner provided herein for adjustments as to extra and/or additional work and changes.
However, neither the Owner nor the Design Consultant shall be liable or responsible for additional work, costs
or changes to the work due to material differences between actual conditions and any geotechnical, soils and
other reports, surveys and analyses made available for the Contractor's review.

10.9

CLAIMS AND DISPUTE RESOLUTION

10.9.1

Definition. A Claim is a demand or assertion by the Contractor seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment of money, extension of time or other relief with respect to the terms
of the Contract. The term “Claim” also includes other disputes and matters in question from the Contractor
arising out of or relating to the Contract. Claims must be initiated by written notice. The responsibility to
substantiate Claims shall rest with the Contractor.

10.9.2

Time Limits on Claims. Claims by Contractor must be initiated within 10 days occurrence of the event giving
rise to such Claim or within 10 days after the Contractor first recognizes the condition giving rise to the Claim,
whichever is later. Claims must be initiated by written notice to the Design Consultant (if there is one) and the
other party.

10.9.3

Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing or
as otherwise provided in the Contract Documents, the Contractor shall proceed diligently with performance of
the Contract and the Owner shall continue to make undisputed payments in accordance with the Contract
Documents.

10.9.4

Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum, written
notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property when the giving of such notice would increase the
risk of injury or damage to persons or property.

10.9.5

Claims for Additional Time. If the Contractor wishes to make Claim for an extension of the dates set for
Substantial or Final Completion, written notice as provided herein shall be given. The Contractor’s Claim shall
include an estimate of cost and of probable effect of delay on progress of the Work. In the case of a continuing
delay, only one Claim is necessary. Contractor bears the burden of proving it is entitled to an extension of time.
Unless Contractor meets this burden, Liquidated Damages shall be assessed automatically.

10.9.6

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the relevant period of time, could not have been
reasonably anticipated and had an adverse effect on the scheduled construction.

10.9.7

Resolution of Claims and Disputes. Claims, including those alleging an error or omission by the Design
Consultant, shall be referred initially to the Design Consultant for decision, if there is a Design Consultant with
Contract Administration duties which include Claims resolution; otherwise, such Claims by Contractor shall
initially be referred to the Owner. An initial decision by such Design Consultant (or Owner as applicable) shall
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be required as a condition precedent to mediation or litigation of all Claims by the Contractor arising prior to the
date final payment is due, unless 30 days have passed after the Claim has been referred to the Design
Consultant (or Owner as applicable) with no decision having been rendered. The Design Consultant (or Owner
as applicable) will not decide disputes between the Contractor and persons or entitles other than the Owner.
10.9.8

The Design Consultant (or Owner as applicable) will review Claims and within ten days of the receipt of the
Claim take one or more of the following actions: (1) request additional supporting data from the claimant or a
response with supporting data from the other party, (2) reject the Claim in whole or in part, (3) approve the
Claim, (4) suggest a compromise, or (5) advise the parties that the Design Consultant is unable to resolve the
Claim if the Design Consultant lacks sufficient information to evaluate the merits of the Claim or if the Design
Consultant concludes that, in the Design Consultant’s sole discretion, it would be inappropriate for the Design
Consultant to resolve the Claim.

10.9.9

Upon receipt of the response or supporting data, if any, the Design Consultant (or Owner as applicable) will
either reject or approve the Claim in whole or in part.

10.9.10

The Design Consultant (or Owner as applicable) will approve or reject Claims by written decision, which shall
state the reasons therefor and which shall notify the parties or any change in the Contract Sum or Contract
Time, or both. The approval or rejection of a Claim by the Design Consultant (or Owner as applicable) shall be
final and binding on the parties but subject to mediation and litigation.

10.9.11

When a written decision of the Design Consultant (or Owner as applicable) states that (1) the decision is final
but subject to mediation and litigation and (2) a demand for mediation of a Claim (if required by Owner’s Dispute
Resolution Procedures) or the commencement of a lawsuit (if mediation is not required as a pre-condition to
litigation in Owner’s Dispute Resolution Procedures) covered by such decision must be made or done within 30
days after the date on which the party making the demand (or filing the lawsuit) receives the final written
decision, then failure to demand mediation in writing (if required) or file the lawsuit within said 30 days’ period
shall result in the Design Consultant’s (or Owner’s as applicable) decision becoming final and binding upon the
Owner and Contractor. If the Design Consultant (or Owner as applicable) renders a decision after litigation
proceedings have been initiated, such decision may be entered as evidence, but shall not supersede litigation
proceedings unless the decision is acceptable to all parties concerned.

10.9.12

In the event of a dispute, the Owner, Contractor, and other parties involved in the Project shall utilize the Dispute
Resolution Procedures adopted by Owner pursuant to N.C.G.S. §143-128(g), if applicable. Owner’s Dispute
Resolution Procedures are as follows:
These Procedures are applicable to the resolution of disputes with amounts in controversy in excess of
$15,000.00 arising between or among any parties involved in Owner’s construction and repair Projects,
including the Design Consultant and the Contractors, and the first and lower tier subcontractors, on Claims
arising out of the contract or construction process. In no event shall the Owner be subject to arbitration
proceedings pursuant to these Procedures. Unless otherwise specified in these Procedures, if there is any
conflict between these Procedures and the other provisions of the Contract Documents, the terms of these
Procedures control.
Any Claim as defined in the Contract Documents or any dispute between parties to a construction contract
involving the Project, other than the Owner’s claims, except those Claims which are waived shall be subject to
nonbinding mediation as a condition precedent to the institution of legal proceedings by any party, except that
any party may institute legal proceedings in order to meet any applicable statute of limitations or similar
deadlines prior to engaging in nonbinding mediation.
The parties shall endeavor to resolve their claims by nonbinding mediation, which, unless the parties mutually
agree otherwise, shall be in accordance with rules established by Owner if Owner is a party to the mediation.
If Owner is not a party to the mediation, the mediation shall be conducted in accordance with rules established
by the parties to the mediation. The parties to the mediation shall share the cost of mediation equally. The
mediation shall be held in the place where the project is located unless another location is mutually agreed
upon. Agreements reached in mediation shall be enforceable as settlement agreements in any court having
jurisdiction thereof.
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10.9.13

All suits in law or equity between the Owner and the Contractor arising out of the Contract shall be heard in the
appropriate court of justice in the county where the Project is located.
END OF ARTICLE 10
ARTICLE 11
CORRECTION OF WORK

11.1

CORRECTION OF WORK

11.1.1

The Contractor shall promptly reconstruct, replace or correct all Work rejected by the Design Consultant as
defective or as failing to conform to the Contract Documents or as not in accordance with the guarantees and
warranties specified in the Contract Documents whether observed before or after Substantial Completion and
whether or not fabricated, installed or completed. The Contractor shall bear all costs of correcting such rejected
Work, including compensation for the Design Consultant's and the Owner's additional construction
management services made necessary thereby.

11.1.2

The Contractor, unless removal is waived by the Owner, shall remove from the site all portions of the Work
which are defective or non-conforming, or if permitted or required, he shall correct such work in place at his
own expense promptly after receipt of notice, and such rejected Work shall not thereafter be tendered for
acceptance unless the former rejection or requirement for correction is disclosed.

11.1.3

If the Contractor does not proceed with the correction of such defective or non-conforming Work within a
reasonable time fixed by written notice from the Owner, the Owner may either (1) by separate contract or
otherwise replace or correct such Work and charge the Contractor the cost occasioned the Owner thereby and
remove and store the materials or equipment at the expense of the Contractor, or (2) terminate this Contract
for default as provided in Paragraph 12.3. If the Contractor does not pay the cost of such replacement or
correction and the removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days' written notice sell such Work at auction or at private sale and shall account for the net proceeds thereof,
after deducting all the costs that should have been borne by the Contractor, including compensation for
additional services of the Design Consultant and the Owner made necessary thereby. If such proceeds of sale
do not cover all costs, which the Contractor should have borne, the difference shall be charged to the Contractor
and an appropriate Change Order shall be issued. If the payments then or thereafter due the Contractor are
not sufficient to cover such amount, the Contractor shall pay the difference to the Owner.

11.1.4

The Contractor shall bear the cost of making good all work of the Owner or separate contractors destroyed or
damaged by such correction or removal.

11.1.5

Nothing contained in this Paragraph 11.1 shall be construed to establish a period of limitation with respect to
any other obligation, which the Contractor might have under the Contract Documents, including Paragraph 3.5
hereof. The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the specific obligation of the Contractor to correct the Work, and has no relationship
to the time within which his obligation to comply with the Contract Documents may be sought to be enforced,
nor to the time within which proceedings may be commenced to establish the Contractor's liability with respect
to his obligations other than specifically to correct the Work.
END OF ARTICLE 11
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ARTICLE 12
TERMINATION OF THE CONTRACT
12.1

TERMINATION BY THE CONTRACTOR

12.1.1

If the Work is stopped for a period of sixty (60) days under an order of any court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Subcontractor or their agents or employees
or any other persons performing any of the Work under a contract with the Contractor, then the Contractor may,
upon seven (7) additional days' written notice to the Owner and the Design Consultant, terminate the Contract
and recover from the Owner payment on a quantum merit basis, for all Work executed. The Contractor shall
not be entitled to collect and hereby expressly waives, any profit on work not performed or any damages related
to that portion of the Contract, which has been terminated.

12.2

TERMINATION FOR CONVENIENCE OF THE OWNER

12.2.1

The Owner may, at any time upon ten (10) days' written notice to the Contractor which notice shall specify that
portion of the Work to be terminated and the date said termination is to take effect, terminate (without prejudice
to any right or remedy of the Owner) the whole or any portion of the work for the convenience of the Owner.
The Contractor's sole remedy, in the event of such termination, will be the allowable termination costs permitted
by Article 12.4. Contractor shall include termination clauses identical to Article 12 in each of his Subcontracts.

12.3

DEFAULT TERMINATION

12.3.1

Subject to the provisions of Paragraph 2.3.1, ten (10) days after written notice is mailed to the Contractor, the
Owner may terminate (without prejudice to any right or remedy of the Owner or any subsequent buyer of any
portion of the Work) the employment of the Contractor and his right to proceed either as to the whole or any
portion of the Work required by the Contract Documents and may take possession of the Work and complete
the Work by contract or otherwise in any one of the following circumstances:

12.3.2

.1

if the Contractor refuses or fails to prosecute the work or any separable part thereof with such diligence as
will ensure the Substantial or Final Completion of the Work within the Contract Time or fails to complete
the Work or remedy a default within said period;

.2

if the Contractor is in material default in carrying out any provisions of the Contract for a cause within his
control;

.3

if the Contractor fails to supply a sufficient number of properly skilled workmen or proper equipment or
materials;

.4

if the Contractor fails to make prompt payment to Subcontractors or for materials or labor, unless he
otherwise provides the Owner satisfactory evidence that payment is not legally due;

.5

if the Contractor disregards laws, permits, ordinances, rules, regulations or orders of any public authority
having jurisdiction, or fails to follow the instructions of the Owner;

.6

if the Contractor substantially violates any provisions of the Contract Documents; or

.7

if the Contractor refuses or fails to properly schedule, plan, coordinate and execute the Work, as specified
herein, so as to perform the Work within the specified Milestone and Completion dates, or to provide
scheduling or related information, revisions and updates as required by the Contract Documents.

If, after the Contractor has been terminated for default pursuant to Paragraph 12.3, it is determined that none
of the circumstances set forth in Subparagraph 12.3.1 exist, then such termination shall be considered a
termination for convenience pursuant to Paragraph 12.2 In such case, the Contractor's sole remedy will be the
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costs permitted by Article 12.4.
12.3.3

If the Owner so terminates the employment of the Contractor, the Contractor shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance of the compensation is to be paid to the
Contractor hereunder shall exceed the expense of so completing the Work (including compensation for
additional managerial, administrative, consultant and inspection services and any damages for delay) such
excess shall be paid to the Contractor.

12.3.4

If such expenses shall exceed the unpaid balance, the Contractor shall be liable to the Owner for such excess.
If the right of the Contractor to proceed with the Work is partially or fully terminated, the Owner may take
possession of and utilize in completing the Work such materials, appliances, supplies, plant and equipment as
may be on the site of the terminated portion of the Work and necessary for the completion of the Work. If the
Owner does not fully terminate the right of the Contractor to proceed, the Contractor shall continue to perform
the part of the work that is not terminated.

12.4

ALLOWABLE TERMINATION COSTS

12.4.1

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, then the Owner shall
only be liable to the Contractor for those costs reimbursable to the Contractor in accordance with Subparagraph
12.4.2, plus a markup of ten percent for profit and overhead on the actual fully accounted costs recovered under
12.4.2; provided however, that if there is evidence that the Contractor would have sustained a loss on the entire
Contract had it been completed, no profit shall be included or allowed hereunder and an appropriate adjustment
shall be made reducing the amount of the settlement to reflect the indicated rate of loss.

12.4.1.1

After receipt of a Notice of Termination, the Contractor shall submit to the Owner his termination claim, in the
form and with certification prescribed by the Owner. Such claim shall be submitted promptly but in no event
later than three (3) months from the effective date of termination, unless one or more extensions in writing are
granted by the Owner upon request of the Contractor made in writing within such three (3) month period or
authorized extension thereof. However, if the Owner determines that the facts justify such action, he may
receive and evaluate any such termination claim at any time after such three (3) month period or any extension
thereof. Upon failure of the Contractor to submit his termination claim within the time allowed, the Owner may
determine, on the basis of information available to him, the amount, if any, due to the Contractor by reason of
the termination.

12.4.2

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, the Owner shall pay
the Contractor the amounts determined by the Owner as follows:
.1

an amount for supplies, services, or property accepted by the Owner pursuant to Clause 12.5.1.6 or sold
or acquired pursuant to Clause 12.5.1.7 and not heretofore paid for, and to the extent provided in the
Contract such amount shall be equivalent to the aggregate price for such supplies or services computed
in accordance with the price or prices specified in the Contract, appropriately adjusted for any saving of
freight or other charges; and

.2

the total of:
(1)

the cost incurred in the performance of the Work terminated, including initial costs and preparatory
expense allocable thereto, but exclusive of any costs attributable to supplies or services paid or to be
paid for under Clauses 12.4.2.1 or 12.4.2.2.(2);

(2)

the cost of settling and paying claims arising out of the termination of Work under Subcontracts or
orders, pursuant to Clause 12.5.1.5, which are properly chargeable to the terminated portion of the
Work (exclusive of amounts paid or payable on account of completed items of equipment delivered
or services furnished by Subcontractors or vendors prior to the effective date of the notice of
termination), which amounts shall be included in the costs payable under (1) above; and

(3)

the reasonable costs of settlement, including accounting, legal, clerical and other expenses
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reasonably necessary for the preparation of settlement claims and supporting data with respect to
the terminated portion of the Work and for the termination and settlement of Subcontracts thereunder,
together with reasonable storage, transportation and other costs incurred in connection with the
protection or disposition of property allocable to the Contract.
.3

12.4.3

Provided, however, that neither the Owner nor the Design Consultant will be liable for payments to
subcontractors pursuant to Article 12.4.2.2 unless each subcontract contains termination provisions
identical to those set forth in Article 12. The Owner and the Design Consultant will not be liable to the
Contractor or any of his subcontractors for any costs associated with termination if the subcontract of the
party involved does not include the proper termination clauses.

In arriving at any amount due the Contractor pursuant to Paragraph 12.4, there shall be deducted the following:
.1

all unliquidated advance or other payments on account theretofore made to the Contractor applicable to
the terminated portion of the Contract;

.2

any claim which the Owner may have against the Contractor;

.3

such amount as the Owner determines to be necessary to protect the Owner against loss because of
outstanding or potential liens or claims; and

.4

the agreed price for, or the proceeds of sale of, any materials, supplies or other things acquired by the
Contractor or sold, pursuant to the provisions of Clause 12.5.1.7, and not otherwise recovered by or
credited to the Owner.

12.4.4

The total sum to be paid to the Contractor under Paragraph 12.4 shall not exceed the Contract Sum as reduced
by the amount of payments otherwise made or to be made for Work not terminated and as otherwise permitted
by the Contract. Except for normal spoilage, and except to the extent that the Owner shall have otherwise
expressly assumed the risk of loss, there shall be excluded from the amounts payable to the Contractor, as
provided in Subparagraph 12.4.2, the fair value, as determined by the Owner, of property which is destroyed,
lost, stolen or damaged so as to become undeliverable to the Owner, or to a buyer pursuant to Clause 12.5.1.7.

12.4.5

If the Owner terminates the whole or any part of the Work pursuant to Paragraph 12.3, the Owner may procure,
upon such terms and in such manner as the Owner may deem appropriate, supplies or services similar to those
so terminated, and the Contractor shall be liable to the Owner for any excess costs for such similar supplies or
services. The Contractor shall continue the performance of the Contract to the extent not terminated hereunder.

12.5

GENERAL TERMINATION PROVISIONS

12.5.1

After receipt of a notice of termination from the Owner, pursuant to Paragraph 12.2 or 12.3, and except as
otherwise directed by the Owner, the Contractor shall:
.1

stop Work under the Contract on the date and to the extent specified in the notice of termination;

.2

place no further orders or subcontracts for materials, services or facilities, except as may be necessary for
completion of such portion of the work under the Contract as is not terminated;

.3

terminate all orders and subcontracts to the extent that they relate to the performance of Work terminated
by the notice of termination;

.4

at the option of the Owner, assign to the Owner in the manner, at the times and to the extent directed by
the Owner, all of the rights in the contracts so terminated, in which case the Owner shall have the right, at
his discretion, to settle or pay any or all claims arising out of the termination of such orders and
subcontracts;

.5

settle all outstanding liabilities and all claims arising out of such termination or orders and subcontracts,
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with the approval or ratification of the Owner, to the extent he may require, which approval or ratification
shall be final for all the purposes of this Article;
.6

.7

transfer title and deliver to the entity or entities designated by the Owner, in the manner, at the times and
to the extent directed by the Owner to the extent specifically produced or specifically acquired by the
Contractor for the performance of such portion of the Work as had been terminated, the following:
(1)

the fabricated or unfabricated parts, Work in process, partially completed supplies and equipment,
materials, parts, tools, dies, jigs and other fixtures, completed Work, supplies and other material
produced as part of, or acquired in connection with the performance of, the Work terminated by the
notice of termination; and

(2)

the completed or partially completed plans, drawings, information, releases, manuals and other
property related to the Work and which, if the Contract had been completed, would have been
required to be furnished to the Owner;

use his best efforts to sell, in the manner, at the times, to the extent and at the price or prices directed or
authorized by the Owner, any property of the types referred to in Clause 12.5.1.6; provided, however, that
the Contractor:
(1)

shall not be required to extend credit to any buyer, and

(2)

may acquire any such property under the conditions prescribed by and at a price or prices approved
by the Owner; and provided further that the proceeds of any such transfer or disposition shall be
applied in reduction of any payments to be made by the Owner to the Contractor under the Contract
or shall otherwise be credited to the Contract Sum covered by the Contract or paid in such other
manner as the Owner may direct;

.8

complete performance of such part of the Work as shall not have been terminated by the notice of
termination; and

.9

take such action as may be necessary, or as the Owner may direct, for the protection and preservation of
the property related to the Contract, which is in the possession of the Contractor, and in which the Owner
has or may acquire an interest.

12.5.2

The Contractor shall, from the effective date of termination until the expiration of three (3) years after final
settlement under the Contract, preserve and make available to the Owner, at all reasonable times at the office
of the Contractor, but without direct charge to the Owner, all his books, records, documents and other evidence
bearing on the costs and expenses of the Contractor under the Contract and relating to the Work terminated
hereunder, or, to the extent approved by the Owner, photographs, micro-photographs or other authentic
reproductions thereof.

12.5.3

If the termination, pursuant to Paragraph 12.2, be partial, the Contractor may file with the Owner a claim for an
equitable adjustment of the price or prices specified in the Contract relating to the continued portion of the
Contract (the portion not terminated by the notice of termination), and such equitable adjustment as may be
agreed upon shall be made in such price or prices. Any claim by the Contractor for an equitable adjustment
under this Subparagraph must be asserted within six (6) months from the effective date of the notice of
termination.

12.5.4

The Contractor shall refund to the Owner any amounts paid by the Owner to the Contractor in excess of costs
reimbursable under Paragraph 12.4.

12.5.5

The Contractor shall be entitled to only those damages and that relief from termination by the Owner as
specifically provided in Article 12.
END OF ARTICLE 12
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END OF GENERAL CONDITIONS
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CONTRACTOR’S SALES TAX REPORT
N.C. STATE & LOCAL SALES TAXES PAID
OWNER:
CONTRACTOR:
ADDRESS:
VENDOR TAX
WAS PAID TO

MATERIAL
PURCHASED

PROJECT:
FOR PERIOD FROM:
TO: ___________________________________________
ADDRESS

INVOICE
NUMBER

DATE

INVOICE
AMOUNT

TAXABLE
AMOUNT

N.C.
TAX

COUNT
Y TAX

NAME OF
COUNTY

TOTAL
I hereby certify that, during the period stated above, all North Carolina sales and use taxes have been paid for the materials, supplies, fixtures, and equipment
purchased during that period which have become a part of, or annexed to, a building or structure erected, altered or repaired for the Owner. I further certify
that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each
vendor, the North Carolina sales and use taxes paid thereon, and the cost of property withdrawn from warehouse stock and North Carolina sales or use taxes
paid thereon are as set forth above during the time period noted above.
Sworn to and subscribed before me,
Signed:

________________________________

This the ____ day of ___________, 20____
Print Name:

______________________________________
Notary Public

_____________________________

Seal
Title:___________________________________

My Commission Expires: ____________
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Appendix B-1
CHANGE PROPOSAL FORM
Time and Material / Unit Price Estimate
Project:
Contract:
Contractor:

Proposal #:
Project #:
Contractor #:

Description of change:

Materials & Labor
Estimated cost of labor & materials including shipping, overtime, payroll taxes and
insurance, and overhead and profit.
Maintain accurate records for billing purposes.

SUBTOTALS

Unit Price Work
Estimated quantity of units required less allowance units not used, times the established
unit cost.
Maintain accurate records for billing purposes. Third party records may be required.

Equipment Rental
Estimated cost of equipment rental including shipping, taxes and overhead and profit.
Maintain accurate records for billing purposes.
Subcontractors
Estimated cost of subcontracts including all subcontractor expenses.
Maintain accurate records for billing purposes.

Subtotal of Proposal

* TOTAL NOT TO EXCEED CHANGE PROPOSAL ESTIMATE
Time Extension Requests: ___ day(s) Schedule Activity # Affected: _________
The Contractor agrees to perform the work outlined in this change proposal for an amount that shall not exceed the amount stated
above and in accordance with the Contract documents if the work is authorized by the Owner. If the price to perform the work is
expected to exceed the above stated amount, a new change proposal form for the additional work is required.

* Actual amount paid will be based on actual documented expenses.
Contractor's Signature: ____________________________________________

Date: ____________

Approval Recommended by Design Consultant: _______________________

Date: ____________

Owner's Representative Approval: ___________________________________

Date: ____________
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Appendix B-2
CHANGE PROPOSAL FORM
Project:

Proposal #:

Contract:

Project #:

Contractor:

Contractor #:

Description of change:

Materials

(Attach list with Qty, Item, Unit $, Unit mh, Total mh, OT mh, Total $)

SUBTOTALS

1 Total Direct Cost of Materials
2 Overhead & Profit on Item 1.
(15% maximum, includes small tools & consumables)
3 Sales Tax
4 Shipping & Transportation
Labor
5 Total Manhours:

MH @

/hr.

6 Overhead & Profit on Item 5.
(15% maximum on straight labor cost, not premium portion)
(O & P includes supervisor's time)
7 Payroll Taxes & Insurance
Equipment Rental

%

(Include quotes)

8 Equipment Rental
9 Overhead & Profit on Item 8 (6% maximum).
Subcontractors

(Include quotes with material & equipment backup)

10 Subcontractors
11 Overhead & Profit on Item 10 (6% maximum).
Subtotal of Proposal

TOTAL OF CHANGE PROPOSAL
Time Extension Requests: ____ day(s) Schedule Activity # Affected: ___________
The Contractor agrees to perform the work outlined in this change proposal for the amount specified above and in accordance with the
Contract documents if the work is authorized by the Owner.
Contractor's Signature: ______________________________________________

Date: ________________

Approval Recommended by Design Consultant: _________________________

Date: ________________

Owner's Representative Approval: ____________________________________

Date: ________________
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SECTION SC
SUPPLEMENTAL CONDITIONS
PAVING
GENERAL CONDITIONS
Document GC, GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION,
constitutes the General Conditions of this Contract, and is hereinafter called "General
Conditions." The General Conditions are further revised and supplemented by the provisions
of these Supplemental Conditions. The General Conditions and the Supplemental Conditions
are applicable to all of the Work under this contract and shall apply to the Contractor and all
Subcontractors and Sub-subcontractors.
SUPPLEMENTS:
The following supplements modify, change, delete, or add to the General Conditions. Where
any article of the General Conditions is modified or any paragraph deleted, subparagraph or
clause thereof is modified, or deleted by these supplements, the unaltered provisions of such
article, paragraph, subparagraph or clause shall remain in effect. If there is a discrepancy
between the General Conditions and these Supplemental Conditions, the Supplemental
Conditions shall control.
ARTICLE 3 – CONTRACTOR
ADD THE FOLLOWING TO PARAGRAPH 3.21:
3.21

The Owner’s policies are available for review at www.bcswan.net.
ARTICLE 7 – TIME

ADD THE FOLLOWING TO THE END OF THE FIRST PARAGRAPH IN 7.2.1.1:
The Parties agree that the weather station applicable to this Project shall be the one located at
ILM, Wilmington, NC.
ARTICLE 8 – PAYMENTS AND COMPLETION
ADD THE FOLLOWING TO PARAGRAPH 8.9:
8.9.1

Substantial Completion Liquidated Damages shall be the sum of five hundred dollars ($500)
per calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.1
of the General Conditions.

8.9.2

Final Completion Liquidated Damages shall be the sum of five hundred dollars ($500) per
calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.2 of
the General Conditions.

ADD THE FOLLOWING PARAGRAPH 8.11:
8.11.1

The schedule below contains certain specific dates in addition to date of Notice to Proceed and
Time for Completion. These dates shall be adhered to and are the last acceptable dates unless
modified by mutual agreement between the Contractor and the Owner. All dates indicate
midnight unless otherwise stipulated. The only exceptions to this schedule are defined in the
General Conditions under Paragraph 7.2 DELAYS AND EXTENSIONS OF TIME.

Section SC, Roofing Supplemental Conditions (7/11/19)
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Notice of Intent to Award – May 11, 2021
Return of Owner Contractor Agreement by Contractor – May 17, 2021
Notice to Proceed – June 7, 2021
Substantial Completion – August 9, 2021
Completion of all Commissioning – August 16, 2021
8.11.2

The Owner reserves the right to withhold the issuance of Notice to Proceed by up to forty-five
(45) days. For each day that Notice to Proceed is withheld pursuant to this Subparagraph, the
dates established for Substantial Completion and Final Completion shall be adjusted. The
contractor shall not be entitled to additional compensation if the owner withholds the issuance
of Notice to Proceed pursuant to this Subparagraph.
ARTICLE 9 – INSURANCE AND BONDS

ADD THE FOLLOWING TO PARAGRAPH 9.9:
9.9

Separate performance and payment bonds in the total amount of the Contract are required for
Contract amounts in excess of $300,000.
ARTICLE 10 – CHANGES IN WORK

ADD THE FOLLOWING NEW PARAGRAPH 10.9.14:
10.9.14

Additional services and dispute resolution services by the Design Consultant shall be paid by
the Contractor at the rate of two hundred fifty dollars ($250) per hour.

ADD THE FOLLOWING NEW PARAGRAPH 10.9.15:
10.9.15

The Owner’s Dispute Resolution Policy required by N.C.G.S. § 143-128(f1) is contained in
Policy 9020 (www.bcswan.net). The Dispute Resolution Policy is also included in the bid and
contract documents.
END OF SUPPLEMENTAL CONDITIONS
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive ∙ Bolivia, North Carolina 28422 ∙

___
___
__
_
___
___
___
___

To:

Operations Committee

From:

Susan Rutledge

Date:

May 4, 2021

Subject:

Waccamaw K-8 roofing contract

Phone: 910-253-2900 ∙

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

Fax: 866-291-7891

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

Background Information
The 2016 Bond included funds for roof replacement on selected areas at Waccamaw K-8. Request
for bids was advertised and bids for this project were received on May 4, 2021.
Current Status
Six bids were received. Bids were evaluated by Staff and REI Engineers. REI Engineers and staff
recommend acceptance of the low bid in the amount of $805,000 from AAR of North Carolina, Inc.
Recommendation
Staff recommends this contract in the amount of $805,000 with AAR of North Carolina, Inc. be
forwarded to the County for Approval. This will allow the roofing project to start in July.

Board Members: Harry E. Lemon, Jr., Chairman • Steven P Barger, Vice- Chairman • Robin A Moffitt • David M. Robinson • Gerald Benton
Dr. Jerry L. Oates, Superintendent
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OWNER-CONTRACTOR AGREEMENT

SCHOOL NAME: Waccamaw K-8

THIS AGREEMENT, in One (1) copy, made this 4th day of May, Two Thousand and Twenty-One by
and between County of Brunswick, North Carolina (herein referred to as the "Owner"), whose mailing
address is 30 Government Center Dr., NE, Bolivia, NC 28422 and AAR of North Carolina, Inc., (herein
referred to as the "Contractor"), whose mailing address is 655 Peddycord Rd., Kernersville, NC 27284.
Correspondence, submittals, and notices relating to or required under this Contract shall be sent in writing
to the above addresses; unless either party is notified in writing by the other, of a change in address.

WITNESSETH:
WHEREAS, it is the intent of the Owner to obtain the services of the Contractor in connection
with the metal roof replacement at Waccamaw K-8 (hereinafter referred to as the "Project" or the
"Work"); and
WHEREAS, the Contractor desires to perform such construction in accordance with the terms and
conditions of this Agreement,
NOW, THEREFORE, in consideration of the promises made herein and other good and valuable
consideration, the following terms and conditions are hereby mutually agreed to, by and between the
Owner and Contractor:

Article 1
DEFINITIONS
1.1

All terms in this Agreement which are defined in the Information for Bidders and the General
Conditions shall have the meanings designated therein.

1.2

The Contract Documents are as defined in the General Conditions. Such documents form the
Contract, and all are as fully a part thereof as if attached to this Agreement or repeated herein.

Section C, Roofing Owner-Contractor Agreement
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Article 2
STATEMENT OF THE WORK
2.1

The Project is the Work identified in the plans and specifications prepared by REI Engineers dated
April 20, 2021 for Brunswick County Board of Education, including the following addenda:
Addendum 1 dated 4/29/21
A listing of the plans and specifications included in the Contract Documents is attached as Exhibit
A.

2.2

The Parties agree that the Project shall include the following alternates:
Alternate 1: Provide roof replacement as specified on Roof Area F $222,600

2.3

The Parties agree to the following modifications to the Project’s plans and specifications,
including the noted value engineering items: None

2.4

The Parties agree that the following allowances are included in the Contract Sum in Section 5.1
below:
Contingency Allowance
Repair 2000 SF of Corroded Steel Deck with Coating
Repair 500 SF of Steel Deck with Steel Plates
Overlay 500 SF of Deteriorated Steel Deck with New Steel Deck
Replace 500 SF of Deteriorated Steel Deck
Replace 1000 BF of Deteriorated Wood Blocking
Replace 200 SF Deteriorated Plywood

$30,000

2.5

The Contractor shall provide and pay for all materials, tools, equipment, labor and professional
and non-professional services, and shall perform all other acts and supply all other things
necessary, to fully and properly perform and complete the Work, as required by the Contract
Documents.

2.6

The Contractor shall further provide and pay for all related facilities described in any of the
Contract Documents, including all work expressly specified therein and such additional work as
may be reasonably inferred therefrom, saving and excepting only such items of work as are
specifically stated in the Contract Documents not to be the obligation of the Contractor. The
totality of the obligations imposed upon the contractor by this Article and by all other provisions
of the Contract Documents, as well as the structures to be built and the labor to be performed,
is herein referred to as the "Work".

Section C, Roofing Owner-Contractor Agreement
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Article 3
DESIGN CONSULTANT
3.1

The Design Consultant (as defined in the General Conditions) shall be REI Engineers whose
address is 1927 JN Pease Place, Ste 201, Charlotte, NC 28262, however, that the Owner may,
without liability to the Contractor, unilaterally amend this Article from time to time by
designating a different person or organization to act as its Design Consultant and so advising the
Contractor in writing, at which time the person or organization so designated shall be the Design
Consultant for purposes of this Contract.
Article 4
TIME OF COMMENCEMENT AND COMPLETION

4.1

The Contractor shall commence the Work promptly upon the date established in the Notice to
Proceed. If there is no Notice to Proceed, the date of commencement of the Work shall be the
date of this Agreement or such other date as may be established herein.

4.2

Time is of the essence. The Contractor shall achieve Final Completion, as defined in the General
Conditions on or before the date established for Final Completion in the Supplemental
Conditions.

4.3

The Supplemental Conditions contains certain specific dates that shall be adhered to and are the
last acceptable dates unless modified in writing by mutual agreement between the Contractor
and the Owner. All dates indicate midnight unless otherwise stipulated. The only exceptions to
this schedule are defined in the General Conditions under 7.2 DELAYS AND EXTENSIONS OF TIME.

4.4

Should the Contractor fail to complete the Work on or before the dates stipulated for Substantial
Completion and/or Final Completion, or such later date as may result from an extension of time
granted by the Owner, he shall pay the Owner, as liquidated damages the sums set forth in the
General and Supplemental Conditions.
Article 5
CONTRACT SUM

5.1

Provided that the Contractor shall strictly and completely perform all of its obligations under the
Contract Documents, and subject only to additions and deductions by Modification or as
otherwise provided in the Contract Documents, the Owner shall pay to the Contractor, in current
funds and at the time and in the installments hereinafter specified, the sum of eight hundred five
thousand Dollars ($805,000) herein referred to as the "Contract Sum". This amount includes the
base bid and the Alternates in Section 2.2

5.2

The Contract Sum includes the value engineering items and other contract modifications noted
in Section 2.3 above that total $0.00.
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5.3

Unit Prices are established as follows for the Project:

Unit Price No. 1

Repair corroded steel deck with
coating

$3.00 SF

Unit Price No. 2

Repair steel deck with steel
plates

$7.00 SF

Unit Price No. 3

Overlay of deteriorated steel
deck with new steel deck

$8.00 SF

Unit Price No. 4

Replace deteriorated steel deck

$2.00 SF

Unit Price No. 5

Replace deteriorated wood
blocking

$4.00 BF

Unit Price No. 6

Replace deteriorated plywood

$4.00 SF

Article 6
PROGRESS PAYMENTS
6.1

The Contractor hereby agrees that on or about the First day of the month for every month during
the performance of the Work he will deliver to the Owner's Project Manager an Application for
Payment in accordance with the provisions of Article 8 of the General Conditions. This date may
be changed upon mutual agreement, stated in writing, between the Owner and Contractor.
Payment under this Contract shall be made as provided in the General Conditions. Payments due
and unpaid under the Contract Documents shall not bear interest.
Article 7
OTHER REQUIREMENTS

7.1

The Contractor shall submit the Performance Bond, Labor and Material Payment Bond and
Certification of Insurance as required by the Contract Documents.

7.2

The Owner shall furnish to the Contractor one (1) set of drawings and one (1) set of specifications,
at no extra cost, for use in the Construction of the Work. Additional sets of drawings or
specifications may be obtained by the Contractor by paying the Owner for the costs of
reproduction, handling and mailing.

7.3

The Contractor shall make a good faith effort to utilize Historically Underutilized Businesses
(HUB’s) per N.C. Gen. Stat. 143-128.2, and as described in the construction documents.

7.4

The General Conditions, Supplemental Conditions and the plans and specifications, including any
addenda, are incorporated herein by reference.

Section C, Roofing Owner-Contractor Agreement
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7.5

This Agreement, together with any amendments or modifications, may be executed in one or
more counterparts, each of which shall be deemed an original and all of which shall be considered
one and the same agreement. This Agreement may also be executed electronically. By signing
electronically, the parties indicate their intent to comply with the Electronic Commerce in
Government Act (N.C.G.S § 66-358.1 et seq.) and the Uniform Electronic Transactions Act (N.C.G.S
§ 66-311 et seq.). Delivery of an executed counterpart of this Agreement by either electronic
means or by facsimile shall be as effective as a manually executed counterpart.

IN WITNESS WHEREOF, County of Brunswick, North Carolina (hereinbefore called the "Owner")
has caused these presents to be signed and its corporate seal to be hereunto affixed, attested by its
Chairperson and Secretary, and AAR of North Carolina, Inc. (hereinbefore called "Contractor") has caused
these presents to be signed by its President and its Corporate seal to be hereunto affixed, as hereinafter
attested, all as of the day and year first above written.

Section C, Roofing Owner-Contractor Agreement
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COUNTY OF BRUNSWICK, NORTH CAROLINA

_________________________________________
Chairman Board of Commissioners
ATTEST:
________________________________________
Clerk to the Board of Commissioners
This contract was approved by the Board on the ____day of June, 2021

AAR OF NORTH CAROLINA, INC

By: ________________________________________
Brad Kurth, Vice-President

ATTEST:
__________________________
Corporate Secretary

This Instrument Has Been Pre-audited In The This Instrument Has Been Pre-audited In The
Manner Required By The School Budget And Fiscal Manner Required By The Local Government
Control Act
Budget And Fiscal Control Act

Freyja Cahill, Finance Officer
Brunswick County Schools

Julie A. Miller, Director Of Fiscal Operations,
County of Brunswick, North Carolina

4.9003.696.529.344.838.00
APPROVED AS TO FORM
_________________________________________
Brunswick County Attorney/Asst Attorney
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ARTICLE 1
CONTRACT DOCUMENTS
1.1

GENERAL

1.1.1

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract (General,
Supplementary and other Conditions), the Drawings, the Specifications, and all Addenda issued prior to and all
Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order issued pursuant to the provisions of Article 10, (3) a written
interpretation issued by the Design Consultant, or (4) a written order for a minor change in the Work issued
pursuant to this contract.

1.1.2

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
local conditions under which the Work is to be performed, and correlated his observations with the requirements
of the Contract Documents.

1.1.3

All Drawings, Specifications and copies thereof furnished by the Design Consultant are and shall remain his
property. They are to be used only with respect to this Project and are not to be used on any other project.

1.1.4

The Contractor will be furnished with one set of drawings and specifications at no cost. Additional copies may
be purchased.
END OF ARTICLE 1
ARTICLE 2
OWNER

2.1

INFORMATION, SERVICES AND RIGHTS OF THE OWNER

2.1.1

The Owner shall at all times have access to the Work whenever it is in preparation or progress. The Contractor
shall provide safe facilities for such access.

2.1.2

The Owner shall not be responsible for or have control or charge of the construction means, methods,
techniques, sequences, or procedures, or for safety precautions and programs in connection with the Work,
and will not be responsible for the Contractor's failure to carry out the Work in accordance with the Contract
Documents. The Contractor shall be solely responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the Work. This requirement applies continuously throughout
contract performance and is not limited to regular working hours.

2.1.3

The Owner will have authority to require special inspection or testing of the work whether or not such Work is
then fabricated, installed, or completed. However, neither the Owner's authority to act under Subparagraph
2.2.4, nor any decision made by the Owner in good faith either to exercise or not to exercise such authority
shall give rise to any duty or responsibility of the Owner to the Contractor, any Subcontractor, any of their
agents or employees, or any other person performing any of the Work.

2.1.4

The Owner shall have the authority and discretion to call, schedule, and conduct job meetings to be attended
by the Contractor, representatives of his Subcontractors, and the Design Consultant, to discuss such matters
as procedures, progress, problems, and scheduling.

2.1.5

The Owner and Design Consultant shall not be responsible or liable to Contractor for the acts, errors or
omission of the Contractor, any separate Subcontractor, any separate contractor or any contractor's or
subcontractor's agents or employees, or any other persons performing any of the Work.

Roofing General Conditions – July 11, 2019
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2.1.6

Information or services under the Owner's control shall be furnished by the Owner with reasonable promptness
to avoid unreasonable delay in the orderly progress of the Work.

2.1.7

The parties acknowledge that the Owner may perform all or part of its obligations pursuant to this Agreement
through the Superintendent or his designee.

2.1.8

The foregoing rights are in addition to other rights of the Owner enumerated herein and those provided by law.

2.2

OWNER'S RIGHT TO STOP OR TO SUSPEND THE WORK

2.2.1

If the Contractor fails to correct defective Work or fails to carry out the Work or supply labor and materials in
accordance with the Contract Documents, the Owner by a written order may order the Contractor to stop the
Work, or any portion thereof, until the cause for such order has been eliminated; however, this right of the
Owner to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the
benefit of the Contractor or any other person or entity.

2.2.2

The Owner may order the Contractor in writing to suspend, delay, or interrupt all or any part of the Work for
such period of time as he may determine to be appropriate for the convenience of the Owner.

2.2.3

If the performance of all or any part of the Work (including the work of the Contractor and its subcontractors)
is, for an unreasonable period of time, suspended, delayed, or interrupted by an act of the Owner or the Design
Consultant in the administration of this Contract, or by failure of any one of them to act within the time specified
in this Contract (or if no time is specified, within a reasonable time), an adjustment shall be made for an increase
in the actual time required for performance of the Work by the Contractor, due solely to such unreasonable
suspension, delay, or interruption and the Contract modified in writing accordingly. However, no claim shall be
made under this Subparagraph for any suspension, delay, or interruption pursuant to Subparagraph 2.3.1, or
for which claim is provided or excluded under any other provision of this Contract. No claim under this
Subparagraph shall be allowed on behalf of the Contractor or its subcontractors, unless within 10 days after
the act or failure to act involved, and for continuing or ongoing acts or failures to act within 10 days of the first
day of the act or failure to act the Contractor submits to the Owner a written statement setting forth, as fully as
then practicable, the extent of such claim, and unless the claim is asserted in writing within 20 days after the
termination of such suspension, delay, or interruption. For continuing or ongoing acts or failures to act, the
Contractor shall update its written statement every 15 days until the suspension, delay or interruption is
terminated. The Contractor shall waive any and all claims not filed in strict conformance with this paragraph.
The Contractor shall indemnify, defend and hold the Owner harmless from any claim by a Subcontractor that
is waived because it is not filed in strict conformance with this paragraph or any other provision of this
Agreement regarding claims.

2.2.4

In the event of a suspension of work or delay or interruption of work, the Contractor will and will cause his
subcontractors to protect carefully his, and their, materials and work against damage or injury from the weather
and maintain completed and uncompleted portions of the work as required by the Contract Documents. If, in
the opinion of the Owner, any work or material shall have been damaged or injured by reason of failure on the
part of the Contractor or any of his subcontractors to so protect same, such work and materials shall be removed
and replaced at the expense of the Contractor.

2.2.5

No claim by the Contractor shall be allowed if asserted after final payment under this Contract or if it is not
asserted in strict conformance with Subparagraph 2.2.

2.3

OWNER'S RIGHT TO CARRY OUT THE WORK

2.3.1

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and
fails within ten days after the date written notice is mailed by the Owner to commence and continue remedy of
such default or neglect with diligence and promptness, the Owner may, without prejudice to any other remedy
he may have, make good such deficiencies and may further elect to complete all Work thereafter through such
means as the Owner may select, including the use of a new contractor. In such case the Owner shall issue a
Change Order deducting from the payments then or thereafter due the Contractor the cost of correcting such
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deficiencies, including compensation for the Design Consultant's additional services made necessary by such
default, neglect or failure. Such action by the Owner and the amount charged to the Contractor are both subject
to the prior approval of the Design Consultant. If the payments then or thereafter due the Contractor are not
sufficient to cover such amount, the Contractor shall pay the difference to the Owner. Notwithstanding the
Owner's right to carry out a portion of the work, warranty, maintenance and protection of the work remains the
Contractor's responsibility. Further, the provisions of this paragraph do not affect the Owner's right to require
the correction of defective or non-conforming work in accordance with this contract.
END OF ARTICLE 2
ARTICLE 3
CONTRACTOR
3.1

DEFINITION

3.1.1

This entire Contract is not one of agency by the Contractor for Owner but one in which Contractor is engaged
independently in the business of providing the services and performing the Work herein described as an
independent contractor.

3.2

REVIEW OF CONTRACT DOCUMENTS

3.2.1

Before placing his proposal to the Owner, and continuously after execution of the Contract, the Contractor shall
carefully study and compare the Contract Documents and shall at once report to the Owner any error,
inconsistency or omission he may discover, including any requirement which may be contrary to any law,
ordinance, rule, regulation or order of any public authority bearing on the performance of the Work. If the
Contractor has reported in writing an error, inconsistency or omission, has promptly stopped the affected work
until otherwise instructed, and has otherwise followed the instructions of the Owner, the Contractor shall not be
liable to the Owner or the Design Consultant for any damage resulting from any such errors, inconsistencies or
omissions in the Contract Documents. The Contractor shall perform no portion of the Work at any time without
Contract Documents and, where required, approved Shop Drawings, Product Data or Samples for such portion
of the Work.

3.2.2

All designs, drawings, specifications, design calculations, notes and other works provided for this contract are
the sole property of the Owner and may not be used on any other design or construction project. The use of
the design, including tracings and specifications, by any person or entity, for the purpose other than the Project,
shall be at the full risk of such person or entity

3.3

SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1

The Contractor shall supervise and direct the Work, using his best skill and attention. He shall be solely
responsible for and have control over all construction means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Contract. The Contractor shall be solely responsible for
initiating, maintaining and supervising all safety precautions and programs in connection with the Work and all
statutory or legal requirements. This requirement applies continuously throughout contract performance and
is not limited to regular working hours.

3.3.2

The Contractor shall be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and Sub- subcontractors, suppliers, their agents and employees, and other persons performing any of the Work
and for their compliance with each and every requirement of the Contract Documents, in the same manner as
if they were directly employed by the Contractor.

3.3.3

The Contractor shall not be relieved from his obligations to perform the Work in accordance with the Contract
Documents either by the acts, failures to act or duties of the Owner or the Design Consultant in their
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administration of the Contract, or by inspections, tests or approvals (or the lack thereof) required or performed
under Paragraph 6.5 by persons other than the Contractor.
3.3.4

The Contractor shall verify all grades, lines, levels and dimensions as indicated and shown on the plans and
specifications prior to beginning the work and shall immediately report in writing any errors or inconsistencies
to the Design Consultant before commencing the work.

3.3.5

Contractor shall protect existing surfaces, finishes and adjacent facilities from damage during construction.
Any damage shall be repaired by Contractor at his own expense prior to completion of the Project. Prior to
construction start, Contractor and Owner shall perform an inspection to record existing conditions, damaged
and undamaged.

3.4

LABOR AND MATERIALS

3.4.1

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, supplies, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary or proper for or incidental to the execution and
completion of the Work required by and in accordance with the Contract Documents and any applicable code
or statute, whether specifically required by the Contract Documents or whether their provision may reasonably
be inferred as necessary to produce the intended results, whether temporary or permanent and whether or not
incorporated or to be incorporated in the Work. Final payment will not be made until the Work is so completed.

3.4.2

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the Work any unfit person or anyone not skilled in the task assigned to him. The Owner may, by
notice in writing, require the Contractor to remove from the work any employee the Owner deems incompetent,
careless or otherwise objectionable. All agents and workers of the contractor and its subcontractors shall wear
identification badges provided by the Contractor at all times they are on the Owner’s property. The identification
badges shall at a minimum display the company name, telephone number and employee’s picture and name
and must be worn in plain view at all times. Additionally, once school staff occupies the building, all contractors
and their respective subcontractors shall be required to sign in and out of the visitor’s log each day they are
performing services. They must also wear a visitor’s pass which will indicate to staff that they have met this
requirement which applies to anyone performing services anywhere on the school property.

3.4.3

The Contractor shall be responsible for ensuring that the work is completed in a skillful and workmanlike
manner.

3.4.4

All equipment, apparatus and/or devices of any kind to be incorporated into the work that are shown or indicated
on the drawings or called for in the specifications or required for the completion of the work shall be entirely
satisfactory to the Owner and the Design Consultant as regards operations, capacity and/or performance. No
approval, either written or verbal, of any drawings, descriptive data or samples of such equipment, apparatus
and/or device shall relieve the Contractor of his responsibility to turn over the same in good working order for
its intended purpose at the completion of the Work in complete accordance with the Contract Documents. Any
equipment, apparatus and/or device not fulfilling these requirements shall be removed and replaced by proper
and acceptable equipment, etc. or put in good working order satisfactory to the Owner and Design Consultant
without additional cost to the Owner.

3.4.5

All materials and Work shall meet North Carolina Building Codes. Should there be any discrepancies between
design and code, the more stringent requirement shall apply. All materials shall comply with standards (or
approved products) as set by the specifications. Unless otherwise specified, NO ASBESTOS CONTAINING
MATERIALS SHALL BE INSTALLED. BY DEFINITION, INSTALLATION OF ASBESTOS MATERIALS WILL
BE CONSIDERED CONTRACTOR’S NEGLIGENCE AND THE CONTRACTOR SHALL PERFORM ALL
NECESSARY WORK TO REMOVE THE ASBESTOS AND RESTORE THE SITE TO THE ‘PRE-CONTRACT’
CONDITION. Contractor shall assume all facilities built prior to 1979 have lead-based paint. Any paint removal
shall be in accordance with OSHA standard pertaining to lead (29 CFR 1915.1025).
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3.5

WARRANTY

3.5.1

The Contractor warrants to the Owner and the Design Consultant that all materials and equipment furnished
under this Contract will be new unless otherwise specified, and that all workmanship will be of first class quality,
free from faults and defects and in conformance with the Contract Documents and all other warranties and
guaranties specified therein. Where no standard is specified for such workmanship or materials, they shall be
the best of their respective kinds. All Work not conforming to these requirements, including substitutions not
properly approved and authorized, may be considered defective. If required by the Owner or the Design
Consultant, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and
equipment. This warranty is not limited by the provisions of Article 11.

3.5.2

The warranties set forth in this Paragraph 3.5 and elsewhere in the Contract Documents shall survive Final
Completion of the Work.

3.5.3

If, within one year after the Date of Substantial Completion of the Work or designated portion thereof or within
one year after acceptance by the Owner of designated equipment or within such longer period of time as may
be prescribed by law or by the terms of any applicable special warranty required by the Contract Documents,
any of the Work is found to be defective, not in accordance with the Contract Documents, or not in accordance
with the guarantees and warranties specified in the Contract documents, the Contractor shall correct it within
five (5) working days or such other period as mutually agreed, after receipt of a written notice from the Owner
to do so unless the Owner has previously given the Contractor a written acceptance of such condition. The
Owner shall give such notice with reasonable promptness after discovery of the condition. For items, which
remain incomplete or uncorrected on the date of Substantial Completion, the one-year warranty shall begin on
the date of Final Completion of the Work. If the Contract Documents include painting work, the one year
warranty period in this section shall be extended to two years.

3.5.4

If at any time deficiencies in the Work are discovered which are found to have resulted from fraud or
misrepresentation, or an intent or attempt to or conspiracy to defraud the Owner by the Contractor, any
Subcontractor or Supplier, the Contractor will be liable for replacement or correction of such Work and any
damages which Owner has incurred related thereto, regardless of the time limit of any guarantee or warranty.

3.5.5

The Contractor shall bear the cost of making good all work of the Owner, separate contractors or others,
destroyed or damaged by such correction or removal required under this Article 3, Article 11 or elsewhere in
the Contract Documents.

3.6

TAXES

3.6.1

The Contractor shall pay all sales, consumer, use and other similar taxes for the Work or portions thereof
provided by the Contractor which are legally enacted at the time bids are received, whether or not yet effective.

3.6.2

The Contractor shall provide a completed Contractor’s Sales Tax Report (attached hereto as Appendix A) with
each application for payment for all items provided by the Contractor or any Sub-Contractors and incorporated
into this project. The Contractor shall account for at least 2% of the total contract amount in sales tax or provide
justification satisfactory to the Owner that the actual sales tax paid is less than 2%. In the event the Contractor
does not provide adequate justification to support the shortfall, the Contractor shall pay the Owner the difference
between the amount accounted for and the 2% minimum. Such compensation shall not be deemed a penalty,
but reimbursement of funds the Owner would otherwise be entitled to recover from the State.

3.6.3

Sales and Use Tax. Contractor shall be responsible for complying with any applicable sales and use tax
obligations imposed by Chapter 105, Article 5 of the North Carolina General Statutes. Where Contractor has
been contracted with to oversee “new construction” or “reconstruction” as defined in G.S. 105-164.4H,
Contractor shall be responsible for issuing and maintaining an Affidavit of Capital Improvement.
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3.7

PERMITS, FEES AND NOTICES

3.7.1

The Contractor shall secure and pay for the building permit and for all other permits and governmental fees
necessary for the proper execution and completion of the Work. Costs for service and final service connections
by public utilities will be reimbursed to the Contractor by the Owner. The Owner shall not be responsible for
the cost of any temporary utilities.

3.7.2

Each Contractor will pay for his own license and reinspection fees for his part of the work necessary for the
proper execution and completion of the work.

3.7.3

The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful orders
of any public authority bearing on the performance of the Work.

3.8

PROGRESS SCHEDULE

3.8.1

The Contractor shall prepare and submit to the Owner for the Owner's review and approval an estimated
progress schedule for the Work. This schedule shall be in accordance with any general requirements included
in the specifications for this project.

3.9

RESPONSIBILITY FOR COMPLETION

3.9.1

The Contractor shall furnish such manpower, materials, facilities and equipment and shall work such hours,
including night shifts, overtime operations and Sundays and holidays, as may be necessary to ensure the
performance of the Work within the Milestone and Completion dates specified in the Owner-Contractor
Agreement.

3.9.2

If the actions taken by the Contractor are not satisfactory, the Design Consultant or Owner may direct the
Contractor to take any and all actions necessary to ensure completion within the required Milestone and
Completion dates, without additional cost to the Owner. In such event, the Contractor shall continue to assume
responsibility for his performance and for completion within the required dates.

3.10

DOCUMENTS AND SAMPLES AT THE SITE

3.10.1

The Contractor shall maintain at the site for the Owner one record copy of all Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples. These shall be delivered
to the Owner upon completion of the Work.

3.11

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.11.1

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the Work or in the work of the Owner or any separate contractor, all Shop Drawings, Product
Data, Manuals and Samples required by the Contract Documents.

3.11.2

Do not order materials until receipt of written approval. Furnish materials equal in every respect to approved
samples.

3.11.3

By approving and submitting Shop Drawings, Product Data, Manuals and Samples, the Contractor represents
that he has determined and verified all materials, field measurements, and field construction criteria related
thereto, and that he has checked and coordinated the information contained within such submittals with the
requirements of the Work and of the Contract Documents. The Contractor shall adhere to any supplementary
processing and scheduling instructions pertaining to Shop Drawings, which may be issued by the Design
Consultant.
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3.11.4

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documents by the Design Consultant's review of Shop Drawings, Product Data, Samples or Manuals under
unless the Contractor has specifically informed the Design Consultant in writing of such deviation at the time of
submission and the Design Consultant has given written approval to the specific deviation. The Contractor
shall not be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data, Samples,
or Manuals by the Design Consultant's review thereof.

3.11.5

The Contractor shall make corrections required by the Design Consultant and shall resubmit the required
number of corrected copies of Shop Drawings or new Product Data or Samples. The Contractor shall direct
specific attention, in writing or on resubmitted Shop Drawings, Product Data or Samples, to revisions other than
those requested by the Design Consultant on previous submittals. Resubmittals necessitated by required
corrections due to Contractor's errors or omissions shall not be cause for extension of Contract Time, and any
costs associated with the processing of these resubmittals shall be paid by the Contractor.

3.11.6

No portion of the Work requiring submission of Shop Drawings, Product Data, Samples or Manuals shall be
commenced until the submittal has been approved by the Design Consultant. All such portions of the Work
shall be in accordance with approved submittals.

3.12

EQUAL PRODUCTS AND SUBSTITUTIONS

3.12.1

All materials, supplies and articles furnished under this Contract shall, whenever specified and otherwise
practicable, be the standard products of recognized, reputable manufacturers. Unless otherwise specifically
provided in the Contract Documents, the naming of a certain brand, make, manufacturer or article, device,
product, material, fixture or type of construction shall convey the general style, type, character and standard of
quality of the article desired and shall not be construed as limiting competition. The Contractor, in such cases,
may with Owner approval, use any brand, make, manufacturer, article, device, product, material, fixture, form
or type of construction which in the judgment of the Design Consultant is equal to that specified. An item may
be considered equal to the item so named or described if, in the opinion of the Owner and Design Consultant
(1) it is at least equal in quality, durability, appearance, strength, and design; (2) it will perform at least equally
the specific function imposed by the general design for the work being contracted for or the material being
purchased; and (3) it conforms substantially, even with deviations, to the detailed requirements for the item in
the specifications. Approval by the Owner and Design Consultant will be granted based upon considerations
of quality, workmanship, economy of operation, suitability for the purpose intended, and acceptability for use
on the Project.

3.12.2

Contractor must provide evidence that proposed substitution does not require revisions to the Contract
Documents, that is consistent with Contract Documents, and will produce the indicated results, and is
comparable with other portions of the Work. Contractor must provide a detailed comparison of significant
qualities or proposed substitution with those of the Work Specified, including but not limited to the following
significant qualities: performance, weight, size, durability, visual effect, sustainable design features, warranties,
and any specific features and requirements indicated in Contract Documents. An annotated copy of applicable
Specification Section and point-by-point comparison between specified product and the proposed substitution
describing each point of compliance, non-compliance, and variance between the specified and proposed
product shall be provided.

3.13

USE OF SITE

3.13.1

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits, easements,
right-of- way agreements and the Contract Documents. The Contractor shall not unreasonably encumber the
site, in the opinion of the Owner, with any materials, equipment or trailers nor shall he block the entrances or
otherwise prevent reasonable access to the site, other working and parking areas, completed portions of the
Work and/or properties, storage areas, areas of other facilities that are adjacent to the worksite. If the
Contractor fails or refuses to move said material, equipment or trailers within 24 hours of notification by the
Owner, to so do, the Owner shall have the right, without further notice, to remove, at the Contractor's expense,
any material, equipment and/or trailers which the Owner deems are in violation of this paragraph.
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3.14

CUTTING AND PATCHING OF WORK

3.14.1

The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or any separate
contractors by cutting, patching or otherwise altering any work, or by excavation.

3.14.2

Existing structures and facilities including but not limited to building, utilities, topography, streets, curbs, walks,
etc., that are damaged or removed due to required excavations or other construction work, shall be patched,
repaired or replaced by the Contractor to satisfaction of the Design Consultant and the Owner of such structures
and facilities and authorities having jurisdiction.

3.15

CLEANING UP

3.15.1

The Contractor at all times shall keep the premises free from accumulation of waste materials or rubbish caused
by his operations. If the Contractor fails to clean up during or at the completion of the Work, the Owner may
do so and the cost thereof shall be charged to the Contractor.

3.16

INDEMNIFICATION

3.16.1

To the fullest extent permitted by law, the Contractor shall, at his sole cost and expense, indemnify, defend,
and hold harmless the Owner and the Design Consultant and their agents, representatives, and employees
from and against all claims, actions, judgments, costs, liabilities, penalties, damages, losses and expenses,
including but not limited to attorneys' fees, arising out of or caused by any negligent act, error or omission of
the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for whose
acts any of them may be liable. The above obligation shall not be construed to negate, abridge, or otherwise
reduce any other right or obligation of indemnity, which would otherwise exist as to any party or person,
described in this Paragraph 3.16. The parties agree that this indemnification clause is an “evidence of
indebtedness” for purpose of N.C. Gen. Stat. § 6-21.2. The parties also specifically acknowledge that the
Owner is a public body and it is the intent of the parties that the Owner not incur any expenses when the
Contractor is solely responsible for the claims.

3.16.2

In any and all claims against the Owner or the Design Consultant or any of their agents, representatives, or
employees by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable, the indemnification obligation under this
Paragraph 3.16 shall not be limited in any way by Contractor’s insurance coverage required herein.

3.16.3

No provision of this Paragraph 3.16 shall give rise to any duties on the part of the Design Consultant or the
Owner, or any of their agents, representatives, or employees.

3.18

CONDITIONS AFFECTING THE WORK

3.18.1

The Contractor shall be responsible for taking all steps necessary to ascertain the nature and location of the
Work and the general and local conditions, which can affect the Work or the cost thereof. The Owner assumes
no responsibility for any understanding or representation about conditions affecting the Work made by any of
his officers, employees, representatives, or agents prior to the execution of the Contract, unless such
understandings or representations are expressly stated in the Contract Documents.

3.19

MISCELLANEOUS.

3.19.1

The Contractor shall provide documentation acceptable to the Owner showing the amount of MBE participation
(including a complete list of all subcontractors and their final subcontract amounts) and sales tax paid by the
Contractor and its subcontractors for materials purchased for Projects completed under this contract.

3.20

APPLICABLE LAWS.

3.20.1

This Contract and the relationship of the parties shall be governed by the laws of the state of North Carolina.

3.20.2

Contractor shall comply with all applicable laws and regulations in providing services under this
Contract. Contractor shall not employ any individuals to provide services to the Owner who are not authorized
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by federal law to work in the United States. Contractor represents and warrants that it is not presently debarred,
suspended, proposed for debarment, declared ineligible or voluntarily excluded from participation in this
Contract by any governmental department or agency. Contractor must notify Owner within thirty (30) days if
debarred by any government entity during this Contract. The Contractor represents that it is aware of and in
compliance with the Immigration Reform and Control Act and North Carolina law (Article 2 of Chapter 64 of the
North Carolina General Statutes) requiring use of the E-Verify system. The Contractor further warrants that it
will use the E-Verify system to verify employment eligibility of all its employees throughout the term of this
Contract, and that it will remain in compliance with all I-9 requirements throughout the term of this Contract. The
Contractor shall also ensure that any subcontractors use the E-Verify system at all times while providing
subcontracted services in connection with this Contract. Contractor is responsible for providing affordable health
care coverage to all of its full-time employees providing services to the school system. The definitions of
“affordable coverage” and “full-time employee” are governed by the Affordable Care Act and accompanying
IRS and Treasury Department regulations.
3.20.3

The Contractor also acknowledges that G.S. § 14-208.18 prohibits anyone required to register as a sex offender
under Article 27A of Chapter 14 of the General Statutes from knowingly being on the premises of any school.
The Contractor shall conduct or arrange to have conducted, at its own expense, sexual offender registry checks
on each of its employees, agents, ownership personnel, or contractors (“contractual personnel”) who will
engage in any service on or delivery of goods to school system property or at a school-system sponsored event,
except checks shall not be required for individuals who are solely delivering or picking up equipment, materials,
or supplies at: (1) the administrative office, provided that such office is not located at a school site; (2) nonschool sites; (3) schools closed for renovation; or (4) school construction sites. The checks shall include at a
minimum checks of the State Sex Offender and Public Protection Registration Program, the State Sexually
Violent Predator Registration Program, and the National Sex Offender Registry (“the Registries”). For the
Contractor’s convenience only, all of the required registry checks may be completed at no cost by accessing
the United States Department of Justice Sex Offender Public Website at http://www.nsopw.gov/. The
Contractor shall provide certification on the Sexual Offender Registry Check Certification Form that the registry
checks were conducted on each of its contractual personnel providing services or delivering goods under this
Agreement prior to the commencement of such services or the delivery of such goods. The Contractor shall
conduct a current initial check of the registries (a check done more than 30 days prior to the date of this
Agreement shall not satisfy this contractual obligation). In addition, the Contractor agrees to conduct the
registry checks and provide a supplemental certification form before any additional contractual personnel are
used to deliver goods or provide services pursuant to this Agreement. The Contractor further agrees to conduct
annual registry checks of all contractual personnel and provide annual certifications at each anniversary date
of this Agreement. The Contractor shall not assign any individual to deliver goods or provide services pursuant
to this Agreement if said individual appears on any of the listed registries. The Contractor agrees that it will
maintain all records and documents necessary to demonstrate that it has conducted a thorough check of the
registries as to each contractual personnel, and agrees to provide such records and documents to the Owner
upon request. The Contractor specifically acknowledges that the Owner retains the right to audit these records
to ensure compliance with this section at any time in the Owner’s sole discretion. Failure to comply with the
terms of this provision shall be deemed a material breach of the Agreement. In addition, the Owner may conduct
additional criminal records checks at the Owner’s expense. If the Owner exercises this right to conduct
additional criminal records checks, the Contractor agrees to provide within seven (7) days of request the full
name, date of birth, state of residency for the past ten years, and any additional information requested by the
Owner for all contractual personnel who may deliver goods or perform services under this Agreement. The
Contractor further agrees that it has an ongoing obligation to provide the Owner with the name of any new
contractual personnel who may deliver goods or provide services under the Agreement. The Owner reserves
the right to prohibit any contractual personnel of the Contractor from delivering goods or providing services
under this Agreement if the Owner determines, in its sole discretion, that such contractual personnel may pose
a threat to the safety or well-being of students, school personnel or others.

3.20.4

Anti-Nepotism. Contractor warrants that, to the best of its knowledge and in the exercise of due diligence, none
of its corporate officers, directors, or trustees and none of its employees who will directly provide services under
this Agreement are immediate family members of any member of the Board of Education or of any principal or
central office staff administrator employed by the Board. For purposes of this provision, “immediate family”
means spouse, parent, child, brother, sister, grandparent, or grandchild, and includes step, half, and in-law
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relationships. Should Contractor become aware of any family relationship covered by this provision or should
such a family relationship arise at any time during the term of this Agreement, Contractor shall immediately
disclose the family relationship in writing to the Superintendent of the Schools. Unless formally waived by the
Board, the existence of a family relationship covered by this Agreement is grounds for immediate termination
by Owner without further financial liability to Contractor.
3.20.5

Restricted Companies Lists. Contractor represents that as of the date of this Contract, Contractor is not
included on the Final Divestment List created by the North Carolina State Treasurer pursuant to N.C. Gen. Stat.
§ 147-86.58. Contractor also represents that as of the date of this Contract, Contractor is not included on the
list of restricted companies determined to be engaged in a boycott of Israel created by the North Carolina State
Treasurer pursuant to N.C. Gen. Stat. § 147-86.81.

3.21

COMPLIANCE WITH BOARD POLICIES AND PROCEDURES
The Contractor agrees to comply with the all of the Owner’s policies at all times that the Contractor, its
subcontractors and employees are on the Owner’s property. The Contractor acknowledges that Board policies
are available for review at the Owner’s website and agrees to comply with the policies. The Contractor also
agrees to comply with the following provisions:

3.21.1

The Contractor, its Subcontractors and employees shall not possess or carry, whether openly or concealed, any
gun, rifle, pistol, or explosive on any property owned by the Owner. This includes firearms locked in containers,
vehicles or firearm racks within vehicles. The Contractor, its Subcontractors and employees shall not cause,
encourage or aid a minor, who is less than 18 years old to possess or carry, whether openly or concealed, any
weapons on any property owned by the Owner.

3.21.2

The Contractor, its Subcontractors and employees, are prohibited from profane, lewd, obscene or offensive
conduct or language, including engaging in sexual harassment.

3.21.3

The Contractor and its Subcontractors shall not manufacture, transmit, conspire to transmit, possess, use or be
under the influence of any alcoholic or other intoxicating beverage, narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana or anabolic steroids, or possess, use, transmit or conspire to transmit
drug paraphernalia on any property owned by the Owner.

3.21.4

The Contractor and its Subcontractors may not at any time use or display tobacco or nicotine-containing
products, including but not limited to electronic cigarettes (e-cigarettes), on school premises, both indoor and
outdoor. The prohibition of the display of tobacco or nicotine products shall not extend to a display that has a
legitimate instructional or pedagogical purpose. For purposes of this Contract, “tobacco product” is defined to
include cigarettes, cigars, blunts, bidis, pipes, chewing tobacco, snuff, and any other items containing or
reasonably resembling tobacco, tobacco products, or any facsimile thereof. “Tobacco use” includes smoking,
chewing, dipping, or any other use of tobacco products.

3.21.5

The Contractor, its Subcontractors and employees shall not solicit from or sell to students or staff within the
Owner’s facilities or campuses, and shall not give gifts of any value to school system employees.

3.21.6

Operators of all commercial vehicles on any property owned by the Owner shall be subject to post-accident,
random, reasonable suspicion and follow-up testing for drugs and alcohol.

3.21.7

The Contractor, its Subcontractors and employees are prohibited from using access to the site pursuant to this
Agreement as a means to date, court, or enter into a romantic or sexual relationship with any student enrolled
in the School System. The Contractor agrees to indemnify the Owner for claims against the Owner resulting
from relationships which have occurred or may occur between a student and an employee of the Contractor or
Subcontractor.
END OF ARTICLE 3
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ARTICLE 4
SUBCONTRACTORS

4.1

DEFINITION

4.1.1

A Subcontractor is a person or entity who has a direct contract with the Contractor to perform any of the Work
at the site. The term Subcontractor may be referred to throughout the Contract Documents as if singular in
number and masculine in gender and means a Subcontractor or his authorized representative. The term
Subcontractor does not include any Separate Contractor or his subcontractors.

4.1.2

A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform
any of the Work at the site or who contracts to perform or supply any of the Work under the scope of a
Subcontractor’s subcontract. The term Sub-subcontractor may be referred to throughout the Contract
Documents as if singular in number and masculine in gender and means a Sub-subcontractor or an authorized
representative thereof.

4.1.3

Nothing contained in the Contract Documents is intended to, nor shall it create, any contractual relationship
between the Owner, the Design Consultant, or any of their agents, consultants, employees, independent
contractors, or representatives and any Subcontractor, Sub-subcontractor, Supplier or Vendor of the
Contractor, except the relationship between Owner and Contractor, but the Owner shall be entitled to
performance of all obligations intended for his benefit, and to enforcement thereof.

4.1.4

The Owner and Design Consultant will not deal directly with any Subcontractor, Sub-subcontractor or Material
Supplier. Communication will be made only through the Contractor. Subcontractor, Sub-subcontractors or
Material Suppliers shall route requests for information or clarification through the Contractor to the Design
Consultant.

4.2

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

4.2.1

The Contractor, in compliance with the requirements of the Contract Documents and within ten (10) days after
the Notice to Proceed, shall furnish in writing to the Owner the names of the persons or entities (including those
who are to furnish materials or equipment fabricated to a special design) proposed for each of the principal
portions of the Work. The Owner will promptly reply to the Contractor in writing stating whether or not the
Owner, after due investigation, has reasonable objection to any such proposed person or entity. Failure of the
Owner to reply within a reasonable time shall constitute notice of no reasonable objection. The Contractor
understands and agrees that no contractual agreement exists for any part of the Work under this Contract
between the Owner and any of the Contractor's Subcontractors or Sub-subcontractors. Further, the Contractor
understands and agrees that he alone is responsible to the Owner for the Work under this Contract and that
any review of Subcontractors or Sub-subcontractors by the Owner will not in any way make the Owner
responsible to any Subcontractor, nor responsible for the actions or failures of any Subcontractor or Subsubcontractor.

4.2.1.1

The Contractor shall identify in the list of names of the Subcontractors proposed, those Subcontractors that are
Historically Underutilized Businesses (HUB’s) and indicate the portion of the Work that each Subcontractor will
perform.

4.2.2

The Contractor shall not contract with any such proposed person or entity to whom the Owner has made
reasonable objection under the provisions of Paragraph 4.2.1. The Contractor shall not be required to contract
with anyone to whom he has a reasonable objection.

4.2.3

If the Owner has reasonable objection to any proposed person or entity under Paragraph 4.2.1, the Contractor
shall name a substitute to whom the Owner has no reasonable objection. The Contract Sum shall be increased
or decreased by the difference in cost occasioned by such substitution and an appropriate Change Order shall
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be issued, subject to an audit of said difference by the Owner; provided, however, that no increase in the
Contract Sum shall be allowed for any such substitution unless the Contractor has acted promptly and
responsively in submitting names as required by Paragraph 4.2.1 and the original proposed Subcontractor was:
(i) able to carry out his work under his proposed subcontract, (ii) able to comply with all applicable laws, (iii)
was an ongoing business in the field of his proposed subcontract, and (iv) had a labor force, capital and a
means of supply compatible with the scope of his proposed subcontract.
4.2.4

If the Owner requires a change of any proposed Subcontractor or person or organization previously accepted
by him on the Project, the Contract Sum shall be increased or decreased by the difference in cost occasioned
by such change and an appropriate Change Order shall be issued, subject to an audit by Owner.

4.2.5

The Contractor shall notify the Owner and the Design Consultant of any substitution for any Subcontractor
identified in accordance with Subparagraph 4.2.1.1. The Contractor shall make no substitution for any
Subcontractor, person or entity previously selected if the Owner or the Design Consultant makes reasonable
objection to such substitution. Also, Contractor may make no substitution of Subcontractors in violation of
applicable law.

4.2.6

If during the duration of the Project, the Contractor effects a substitution for any Subcontractor per Paragraph
5.2.5, or if additional subcontract opportunities become available, the Contractor shall make a good faith effort
to utilize Historically Underutilized Businesses (HUB’s).

4.3

SUBCONTRACTUAL RELATIONS

4.3.1

By an appropriate written agreement, the Contractor shall require each Subcontractor, to the extent of the Work
to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract Documents,
and to assume toward the Contractor all the obligations and responsibilities which the Contractor, by these
Contract Documents, assumes toward the Owner. Said agreement shall preserve and protect the rights of the
Owner under the Contract Documents with respect to the Work to be performed by the Subcontractor so that
the subcontracting thereof will not prejudice such rights, and shall allow to the Subcontractor, unless specifically
provided otherwise in the agreement between the Contractor and Subcontractor, the benefit of all rights,
remedies and redress against the Contractor that the Contractor, by these Contract Documents, has against
the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into similar
agreements with his Sub-subcontractors.
The Contractor shall make available to each proposed
Subcontractor, prior to the execution of the subcontract, copies of the Contract Documents to which the
Subcontractor will be bound by this Section 4.3, and identify to the Subcontractor any terms and conditions of
the proposed Subcontract which may be at variance with the Contract Documents. Each Subcontractor shall
similarly make copies of such Contract Documents available to his Sub-subcontractors.

4.3.2

The provisions herein regarding Subcontractor approvals shall in no way affect the liability of the Contractor to
the Owner regarding performance of all obligations by or payment of Subcontractors. Approval to subcontract
with any given Subcontractor shall not to any degree relieve the Contractor of his obligation to perform or have
performed to the full satisfaction of the Owner the Work required by this Contract.

4.3.3

The Contractor shall submit Notice to the Owner of any Claims by Subcontractors for which the Owner is
believed to be responsible, in strict conformance with the same time requirements and other procedures
established for the submission of the Contractor’s Claims to the Owner.

4.4

QUALIFICATION SUBMITTALS

4.4.1

Specific qualification submittals may be required of Subcontractors, installers and suppliers for certain critical
items of the Work. Required qualification submittals are set forth in detail in the Specifications and shall be
collected and submitted by the Contractor for review and approval by the Design Consultant. All information
required of a single Subcontractor, installer or supplier shall be contained in a single, complete submittal. The
Contractor shall submit the required qualification information within ten (10) days after receipt of the Design
Consultant's request.
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4.4.2

The Owner and Design Consultant shall reject any proposed Subcontractor, installer or supplier, or any
qualification submittals related thereto, for the following reasons:
.1

The Contractor's failure to submit requested information within the specified time; or

.2

The Contractor's failure to provide all of the requested information; or

.3

The Contractor's submission of a Subcontractor, installer or supplier, or qualifications thereof, which are
unacceptable in the judgment of the Owner or Design Consultant.

4.4.3

Should the Owner or Design Consultant have reasonable objection to any proposed Subcontractor, installer or
supplier, the Contractor shall submit another person or firm who are reasonably acceptable to the Owner and
Design Consultant.

4.5

PREPARATORY WORK

4.5.1

Before starting a portion of the Work, the Contractor and the responsible Subcontractor shall carefully examine
all preparatory work that has been executed to receive his work. The Subcontractor shall check carefully, by
whatever means are required, to ensure that his work and adjacent related work will finish to proper contours,
planes and levels. He shall promptly notify the Contractor and the Design Consultant of any defects or
imperfections in preparatory work, which will, in any way, affect satisfactory completion of his work. Absence
of such notification will be construed as an acceptance of preparatory work and later Claims of defects therein
will not be recognized.

4.5.2

Under no conditions shall a portion of the Work proceed prior to preparatory work having been completed,
cured, dried, and otherwise made satisfactory to receive such related work. Responsibility for timely installation
of all materials rests solely with the Contractor, who shall maintain coordination control at all times.

END OF ARTICLE 4
ARTICLE 5
WORK BY OWNER OR BY SEPARATE CONTRACTORS
5.1

OWNER'S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

5.1.1

The Owner reserves the right to perform work related to the Project with his own forces, and to award separate
contracts in connection with other portions of the Project or other work on the site under these or similar
Conditions of the Contract.

5.2

MUTUAL RESPONSIBILITY

5.2.1

Should the Contractor cause damage to the work or property of the Owner or of any separate contractor on the
Project, or to other work on the Site, or delay or interfere with the Owner's work on ongoing operations or
facilities or adjacent facilities or said separate contractor's work, the Contractor shall be liable for the same;
and, in the case of another contractor, the Contractor shall attempt to settle said claim with such other contractor
prior to such other contractor's institution of litigation or other proceedings against the Contractor.

5.2.2

Should a separate contractor cause damage to the Work or to the property of the Contractor or cause delay or
interference with the Contractor's performance of the Work, the Contractor shall present directly to said
separate contractor any claims it may have as a result of such damage, delay or interference (with an
information copy to the Owner) and shall attempt to settle its claim against said separate contractor prior to the
institution of litigation or other proceedings against said separate contractor.
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5.2.3.

In no event shall the Contractor seek to recover from the Owner or the Design Consultant, and the Contractor
hereby waives any claims against the Owner and Design Consultant relating to any costs, expenses (including,
but not limited to, attorney's fees) or damages or other losses incurred by the Contractor as a result of any
damage to the Work or property of the Contractor or any delay or interference caused by any separate
contractor.

5.3

COORDINATION OF THE WORK

5.3.1

By entering into this contract, Contractor acknowledges that there may be other contractors on the site whose
work will be coordinated with that of his own. Contractor expressly warrants and guarantees that he will
cooperate with other contractors and will do nothing to delay, hinder or interfere with the work of other separate
contractors, the Owner or Design Consultant. Contractor also expressly agrees that, in the event his work is
hindered, delayed, interfered with or otherwise affected by a separate contractor, his sole remedy will be a
direct action against the separate contractor as described in this Article 5. Contractor will have no remedy, and
hereby expressly waives any remedy, against the Owner and/or the Design Consultant on account of delay,
hindrance, interference or other event caused by a separate contractor.

END OF ARTICLE 5
ARTICLE 6
MISCELLANEOUS PROVISIONS
6.1

GOVERNING LAW

6.1.1

This contract shall be governed by the law of the State of North Carolina. The Contractor and Owner agree
that the county where the Project is located shall be the proper venue for any litigation arising out of this
Agreement.

6.1.2

Each and every provision of law and clause required by law to be inserted in this Contract shall be deemed to
be inserted herein and the Contract shall be read and enforced as though it were included herein. If through
mistake or otherwise, any such provision is not inserted or is not correctly or fully inserted, then upon the
application of either party, the Contract shall forthwith be physically amended to make such insertion.

6.2

CLAIMS AND DAMAGES

6.2.1

Should the Contractor or any of its Subcontractors suffer injury or damage to person or property because of
any act or omission of the Owner or Design Consultant, or of any of their employees, agents or others for whose
acts either is legally liable, the claim on behalf of the Contractor or its subcontractors shall be made in writing
to the Owner within 10 days after the first observance of such injury or damage; otherwise, the Contractor shall
have waived any and all rights he may have against the Owner or the Design Consultant, or their employees,
representatives and agents. The Contractor shall indemnify, defend and hold the Owner harmless from any
claim by a Subcontractor that is waived because it is not filed in strict conformance with this paragraph or any
other provision of this Agreement regarding claims.

6.4

RIGHTS AND REMEDIES

6.4.1

The duties and obligations of the Contractor imposed by the Contract Documents and the rights and remedies
of the Owner available thereunder shall be in addition to and not a limitation of any duties, obligations, rights
and remedies otherwise imposed or available by law.

6.4.2

Except as may be specifically agreed in writing, the failure of the Owner or the Design Consultant to insist in
any one or more instances upon the strict performance of any one or more of the provisions of this Contract,
or to exercise any right herein contained or provided by law, shall not be construed as a waiver or
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relinquishment of the performance of such provisions or right(s) or of the right to subsequently demand such
strict performance or exercise such right(s), and the rights shall continue unchanged and remain in full force
and effect.
6.4.3

The Contractor agrees that he can be adequately compensated by money damages for any breach of this
Contract which may be committed by the Owner and hereby agrees that no default, act, or omission of the
Owner or the Design Consultant, except for failure to make progress payments as required by the Contract
Documents, shall constitute a material breach of the Contract entitling the Contractor to cancel or rescind the
provisions of this Contract or (unless the Owner shall so consent or direct in writing) to suspend or abandon
performance of all or any part of the Work. The Contractor hereby waives any and all rights and remedies to
which he might otherwise be or become entitled, save only his right to money damages.

6.4.4

Contractor and Owner acknowledge that the Contract Documents shall not be construed against Owner due to
the fact that they may have been drafted by Owner. For purposes of construing the Contract Documents, both
Contractor and Owner shall be considered to have jointly drafted the Contract Documents.

6.4.5

In the event that Owner incurs attorney’s fees or litigation expenses in connection with enforcing or protecting
its rights under the Contract Documents or defending any claim or lawsuit brought against it arising out of the
Work or the Contract Documents, Contractor shall reimburse Owner for such reasonable attorney's fees and
expenses.

6.5

TESTS AND INSPECTIONS

6.5.1

If the Contract Documents, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the Work to be inspected, tested, or approved, the Contractor shall give the
Owner timely notice of its readiness so the Design Consultant and the Owner may observe such inspection,
testing or approval. The Contractor shall bear all costs of such inspections, tests or approvals conducted by
public authorities. Unless otherwise provided, the Owner shall bear all costs of other inspections, tests or
approvals.

6.5.2

Unless otherwise stipulated in other Contract Documents, the Contractor shall pay for all utilities required for
testing of installed equipment of all of his work and work of each Subcontractor. Boiler fuel other than gas shall
be provided by Subcontractor furnishing boilers. Labor and supervision required for making such tests shall
be provided at no additional cost to the Owner.

6.5.3

If the Design Consultant or the Owner determines that any Work requires special inspection, testing, or approval
which Subparagraph 6.51 does not include, the Owner will instruct the Contractor to order such special
inspection, testing or approval, and the Contractor shall give notice as provided in Subparagraph 6.51. If such
special inspection or testing reveals a failure of the Work to comply (1) with the requirements of the Contract
Documents, or (2) with respect to the performance of the Work, with laws, ordinances, rules, regulations, or
orders of any public authority having jurisdiction, the Contractor shall bear all costs thereof, including
compensation for the Design Consultant's and Owner's additional construction management expenses made
necessary by such failure.

6.6

UNENFORCEABILITY OF ANY PROVISION

6.6.1

If any provision of this Contract is held as a matter of law to be unenforceable or unconscionable, the remainder
of the Contract shall be enforceable without such provision.

6.7

ATTORNEYS' FEES AND OTHER EXPENSES

6.7.1

The Contractor hereby agrees that he will not submit, assert, litigate or otherwise pursue any frivolous or
unsubstantiated claims or claims he has specifically waived under the terms of the Contract Documents. In the
event that the Contractor's or its Subcontractor’s claims, or any separate item of a claim, is without substantial
justification, the Contractor shall reimburse the Owner or Design Consultant for all costs and expenses
associated with defending such claim or separate item, including but not limited to, attorneys' fees, audit costs,
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accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, or services and any other consultant costs.
6.7.2

If the Contractor breaches any obligation under the Contract Documents, the Contractor shall reimburse the
Owner and Design Consultant for all costs and expenses incurred by the Owner relating to such breach,
including but not limited to attorneys' fees, audit costs, accountants' fees, expert witness' fees, additional Design
Consultant expenses, additional construction management expenses, and any other consultant costs.

6.7.3

If the Owner or Design Consultant prevails in a claim brought against the Contractor, including but not limited
to, claims for fraud or misrepresentation, overpayment, defective work, delay damages, and recovery of
termination expenses, the Contractor shall reimburse the Owner and Design Consultant for all costs and
expenses incurred by them relating to such claim, including but not limited to attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, and any other consultant costs.

6.8

SUCCESSORS AND ASSIGNS

6.8.1

The Owner and the Contractor each binds himself, his partners, successors, assigns and legal representatives
to the other party hereto and to the partners, successors, assigns and legal representatives of such other party
in respect to all covenants, agreements and obligations contained in the Contract Documents. The Contractor
shall not assign the Contract or sublet it as a whole without the written consent of the Owner, nor shall the
Contractor assign any moneys due or to become due to him hereunder, without the previous written consent
of the Owner and the Contractor's Surety.
END OF ARTICLE 6
ARTICLE 7
TIME

7.1

DEFINITIONS

7.1.1

Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantial and Final Completion of the Work, as defined in Subparagraph 7.1.3 and 7.1.4, including any
allowances and alternates. The Contractor shall complete his Work within Contract Time, unless the Contract
Time is modified.

7.1.2

The date of commencement of the Work is the date established in a notice to proceed. If there is no notice to
proceed, it shall be the date of the Owner-Contractor Agreement or such other date as may be established
therein. The Contractor shall not commence Work or store materials or equipment on site until written Notice
to Proceed is issued or until the Contractor otherwise receives the Owner's written consent.

7.1.3

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and the Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so the Owner can fully occupy and utilize the Work or designated portion thereof
for the use for which it is intended, with all of the Project's parts and systems operable as required by the
Contract Documents. Only incidental corrective work and any final cleaning beyond that needed for the Owner's
full use may remain for final completion. The issuance of a temporary or final certificate of occupancy shall not,
in itself, constitute Substantial Completion. Educational operational systems such as voice, data, security
cameras, security card readers, security motion detection systems and building automation systems including
functional graphics at the site are required for Substantial Completion.

7.1.4

The date of Final Completion of the work is the date certified by the Design Consultant and the Owner when
the Work is totally complete, to include punch list work, in accordance with the Contract Documents and the
Owner may fully occupy and utilize the work for the use for which it is intended. The issuance of a temporary
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or final certificate of occupancy shall not, in itself, constitute Final Completion.
7.2

DELAYS AND EXTENSIONS OF TIME

7.2.1

The time during which the Contractor or any of its subcontractors delayed in the performance of the Work by
the acts or omissions of the Owner, Design Consultant or their employees or agents, acts of God, unusually
severe and abnormal climatic conditions, fires, floods, epidemics, quarantine restrictions, strikes, riots, civil
commotions or freight embargoes, or other conditions beyond the Contractor's or its subcontractors’ control
and which the Contractor or its subcontractors could not reasonably have foreseen and provided against, shall
be added to the time for completion of the Work (i.e., the Contract Time) stated in the Agreement; provided,
however, that no claim by the Contractor for an extension of time for delays will be considered unless made in
strict compliance with the requirements of this Article and other provisions of the Contract Documents.

7.2.1.1

For excessive inclement weather, the Contract time will not be extended due to reasonably anticipated
inclement weather or for delays in the aftermath of inclement weather, reasonably anticipated or excessive.
The time for performance of this Contract, as stated in the Contract Documents, includes an allowance for
calendar days which may not be available for construction out-of-doors; for the purposes of this Contract, the
Contractor agrees that the number of calendar days per month based on a five-year average shall be
considered reasonably anticipated inclement weather and planned for in the construction schedule per the
Contract. Unless the Contractor can substantiate to the satisfaction of the Owner that there was greater than
the reasonably anticipated inclement weather considering the time from the Notice to Proceed until the date
established for substantial completion using data from the national weather service station noted in the
Supplemental General Conditions or a weather station acceptable to the Owner and that such alleged greater
than reasonably anticipated inclement weather actually delayed the Work or portions thereof which had an
effect upon the Contract time, the Contractor shall not be entitled to an extension of time.
Also, the Contractor agrees that the calculation of the number of excessive inclement weather days shall be
the number of days in excess of the five-year average for each month, in which precipitation exceeded one
tenth (.10) inch, or in which the highest temperature was 32 degrees For less as recorded at the approved
weather station. Rain days from hurricanes and tropical storms not causing damage in the county where the
Project is located shall be deemed inclement weather days.
If the total accumulated number of calendar days lost to excessive inclement weather, from the Notice to
Proceed until the date established for substantial completion, exceeds the total accumulated number to be
reasonably anticipated for the same period from the table above, time for completion will be extended by the
number of calendar days needed to include the excess number of calendar days lost. No extension of time will
be made for days due to excessive inclement weather occurring after the date established for substantial
completion. No change in Contract sum will be authorized because of adjustment of Contract time due to
excessive inclement weather.

7.2.2

Should a time extension be granted for Substantial Completion the date for Final Completion shall be
appropriately adjusted unless specifically stated otherwise.

7.2.3

Neither the Owner nor the Design Consultant shall be obligated or liable to the Contractor or its Subcontractors
for, and the Contractor hereby expressly waives any claims against the Owner and the Design Consultant on
account of any indirect or direct damages, costs or expenses of any nature which the Contractor, its
Subcontractors, or Sub-subcontractors or any other person may incur as a result of any delays, interferences,
changes in sequence or the like, which are reasonable, foreseeable, contemplated, or avoidable by Contractor,
and it is understood and agreed that the Contractor’s sole and exclusive remedy in any such events shall be
an extension of the Contract Time in accordance with the Contract Documents, unless the delays, interferences,
changes in sequence or the like arise solely from or out of any act or omission of the Owner or the Design
Consultant, or their agents, employees, consultants or independent. The Contractor shall not be entitled to any
damages pursuant to this section if there are any concurrent delays for which the Owner and/or the Design
Consultant are not solely responsible.

7.2.4

Subject to other provisions of the Contract, the Contractor may be entitled to an extension of the Contract Time
(but no increase in the Contract Sum) for delays arising from unforeseeable causes beyond the control and
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without the fault or negligence of the Contractor, his Subcontractors or suppliers, unless caused solely by the
Owner or Design Consultant.
7.2.5

The Contractor and its subcontractors shall not be entitled to and hereby expressly waives any extension of time
resulting from any condition or cause unless said claim for extensions of time is made in writing to the Owner
within ten (10) days of the first instance of delay.
END OF ARTICLE 7
ARTICLE 8
PAYMENTS AND COMPLETION

8.1

SCHEDULE OF VALUES

8.1.1

Before the first Application for Payment, the Contractor shall submit to the Owner a schedule of values allocated
to the various portions of the Work.

8.2

APPLICATIONS FOR PAYMENT

8.2.1

Prior to the date for each progress payment established in the Owner-Contractor Agreement, the Contractor,
shall submit to the Owner an itemized Application for Payment including a completed Contractor’s Sales Tax
Report (attached hereto as Appendix A) for all items provided by the Contractor or any Subcontractors included
in the application. The Contractor shall also certify that he has paid all due and payable amounts for which
previous certificates for payment were issued and payments received from the Owner and that the work for
which payment is requested has been completed.

8.2.2

The Owner will retain funds from each progress payment to the maximum extent allowed by N.C. General
Statute 143-134.1 until the Work is finally completed and accepted, whether or not the Owner has occupied
any or all of the Project before such time. If a reduction in retainage has been made or the Owner stops
withholding retainage for any reason, the Owner may increase or commence the retainage as authorized by
N.C. Gen. Stat. 143-134.1.

8.2.3

Owner will be under no obligation to make payment to the Contractor on account of materials or equipment not
incorporated in the Work. Materials once paid for by the Owner become the property of the Owner and may
not be removed from the work site without the Owner's written permission.

8.2.4

The Contractor warrants that title to all Work, materials and equipment covered by an Application for Payment
will pass to the Owner either by incorporation in the construction or upon the receipt of payment by the
Contractor, whichever occurs first, free and clear of all liens, claims, security interests or encumbrances,
hereinafter referred to in this Article 8 as "liens”.

8.2.5

All invoices shall show the following:
.1 Total amount of contract
.2 Amount of change orders
.3 Total value of completed work
.4 Amount retained by Owner
.5 Amount due Contractor

8.3

CERTIFICATES FOR PAYMENT

8.3.1

By signing a Certificate for Payment, the Design Consultant shall not thereby be deemed to represent that it
has made exhaustive or continuous on-site inspections to check the quality or quantity of the Work or that it
has reviewed the construction means, methods, techniques, sequences, or procedures, or that it has made any
examination to ascertain how or for what purpose the Contractor has used the moneys previously paid on
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account of the Contract Sum.
8.4

PROGRESS PAYMENTS

8.4.1

The Contractor shall promptly pay each Subcontractor (including suppliers, laborers, and material-men)
performing labor or furnishing material for the Work, upon receipt of payment from the Owner.

8.4.2

No Certificate for a progress payment, nor any progress payment, nor any partial or entire use or occupancy of
the Project by the Owner, shall constitute an acceptance of any Work not in accordance with the Contract
Documents.

8.4.3

The Contractor shall not submit more than one pay application during any 30-day period.

8.5

PAYMENTS WITHHELD

8.5.1

The Design Consultant may decline to certify payment and may withhold their Certificate in whole or in part, to
the extent the Design Consultant deems necessary to reasonably protect the Owner from loss associated with
unsatisfactory job progress, defective construction, disputed work, claims or any other similar issue. If the
Design Consultant is unable to make representations to the Owner and to certify payment in the amount of the
Application, it will notify the Contractor as provided herein. The Design Consultant may also decline to certify
payment because of subsequently discovered evidence or subsequent observations that may nullify the whole
or any part of any Certificate for Payment previously issued to such extent as may be necessary in its opinion
to protect the Owner from loss.

8.6

FAILURE OF PAYMENT

8.6.1

Payments due and unpaid under the Contract Documents shall not bear interest.

8.7

SUBSTANTIAL COMPLETION

8.7.1

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so Owner can fully occupy and utilize the Work for the use for which it is intended,
with all of the Project’s parts and systems operable as required by the Contract Documents. Only incidental
corrective work and any final cleaning beyond that needed for Owner’s full use may remain for Final Completion.
The Contractor shall be solely responsible for the cost to repair or replace any work damaged or destroyed prior
to the Date of Substantial Completion.

8.7.2

When the Design Consultant and the Owner on the basis of an inspection jointly determine that the Work or
designated portion thereof is substantially complete, they will then prepare a Certificate of Substantial
Completion which shall establish the Date of Substantial Completion, shall state the responsibilities of the
Owner and the Contractor for security, maintenance, heat, utilities, damage to the Work, and insurance, and
shall fix the time within which the Contractor shall complete the items listed therein. Warranties required by the
Contract Documents shall commence on the Date of Substantial Completion of the Work or designated portion
thereof unless otherwise provided in the Certificate of Substantial Completion. The Contractor shall provide
operation & maintenance manuals, and operation training to the Owner as required by the Contract Documents
prior to Substantial Completion. The Owner’s occupancy of incomplete work shall not alter the Contractor’s
responsibilities pursuant to this section.

8.7.3

The acceptance of Substantial Completion payment shall constitute a waiver of all claims by the Contractor and
its Subcontractors except those previously made in writing and identified by the Contractor as unsettled at the
time the Contractor submits the Application for Payment for Substantial Completion, and except for the
retainage sums due at final acceptance. The Contractor shall indemnify and hold the Owner harmless against
any claims by its Subcontractors that are waived because they were not made in writing and identified by the
Contractor as unsettled when the Contractor submitted the Application for Payment for Substantial Completion.
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8.7.4

The issuance of the Certificate of Substantial Completion does not indicate final acceptance of the project by
the Owner, and the Contractor is not relieved of any responsibility for the project except as specifically stated
in the Certificate of Substantial Completion.

8.7.5

There will be two inspections by the Design Consultant at Substantial Completion:
.1
.2

To generate a list of items to be completed or corrected before Owner takes possession of the
Work.
To check that the list of items has been completed before issuing Final Payment.

Any additional inspections by the Design Consultant requested by Contractor to complete the Punch List shall
result in money being withheld from the Final Payment to cover the cost of these additional inspections
8.8

FINAL COMPLETION AND FINAL PAYMENT

8.8.1

When the Design Consultant and the Owner find the Work acceptable under the Contract Documents and the
Contract fully performed, they will approve a final Certificate of Payment stating that to the best of their
knowledge, information and belief, and on the basis of their observations and inspections, the Work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor, and noted in said final Certificate, is due and payable, except for an amount
mutually agreed upon for any work remaining incomplete or uncorrected for which the Owner is entitled a credit
under the Contract Documents. If the Design Consultant and the Owner find the Work to be incomplete or
unacceptable, the costs of reinspections shall be paid by the Contractor.

8.8.2

Final Payment shall not become due until the Contractor provides to the Design Consultant and Owner: three
(3) copies of any of the following required:
.1
.2
.3
.4
.5
.6
.7
.8
.9
.10
.11
.12
.13

8.8.3

8.8.4

Final Change Order
Final Application for Payment
Consent of Surety to Final Payment - AIA G707(if applicable)
Contractor’s Affidavit of Release of Liens - AIA G706A
Contractor’s Affidavit of Payment of Debts and Claims - AIA G706;
Certificate of Occupancy (if applicable)
Contractor’s Warranty, notarized
Warranty Summary Sheet with Original Warranties (if not included in O & M Manuals)
Certification Letter from Contractor that no Asbestos-Containing Materials were used on the
project
Final List of Subcontractors (name, address, phone, fax nos.)
Record Drawings (As-Built) - 1 set
Operation and Maintenance Manuals - 3 sets
Other project close-out submittals, as required by the Contract Documents.

Neither the final payment nor the remaining retained percentage shall become due until the Work is free and
clear of any and all liens and the Contractor submits to the Owner:
.1

an affidavit that all payrolls, bills for materials and equipment, and other indebtedness connected with the
Work for which the Owner or his property might in any way be responsible, have been paid or otherwise
satisfied;

.2

if required by the Owner, other data establishing payment or satisfaction of all such obligations, such as
receipts, releases and waivers of liens arising out of the Contract, to the extent and in such form as may
be designated by the Owner; and

.3

As-built drawings, and other project closeout submittals, as required by the Owner.

The making of final payment shall constitute a waiver of all claims by the Owner against the Contractor except
those arising from:
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.1

unsettled liens, and claims against the Owner or the Design Consultant, or their employees, agents, or
representatives,

.2

faulty, defective or non-conforming Work discovered or appearing after Substantial or Final Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any warranties contained in or required by the Contract Documents,

.5

damages incurred by the Owner resulting from lawsuits brought against the Owner, the Design Consultant,
or their agents, employees or representatives because of failures or actions on the part of the Contractor,
his Subcontractors, Sub-subcontractors, or any of their employees, agents or representatives, or

.6

fraud or bad faith committed by the Contractor or any subcontractor or supplier during performance of work
but discovered by Owner after Final Payment.

8.8.5

The acceptance of final payment shall constitute a waiver of all claims by the Contractor except those previously
made in writing and identified by the Contractor as unsettled at the time of the final Application for Payment

8.9

LIQUIDATED DAMAGES

8.9.1

Should the Contractor fail to substantially complete the Work on or before the date stipulated for Substantial
Completion (or such later date as may result from extension of time granted by Owner), he shall pay the Owner,
as Substantial Completion liquidated damages the daily amount stated in the Supplementary Conditions for
each consecutive calendar day that terms of the contract remain unfulfilled beyond the date allowed by the
Contract, which sum is agreed upon as a reasonable and proper measure of damages which the Owner will
sustain per day by failure of the Contractor to complete work within time as stipulated; it being recognized by
the Owner and the Contractor that the injury to the Owner which could result from a failure of the Contractor to
complete on schedule is uncertain and cannot be computed exactly. In no way shall costs for liquidated
damages be construed as a penalty on the Contractor.

8.9.2

For each consecutive calendar day that the Work remains incomplete after the date established for Final
Completion, the Contractor shall pay or Owner will retain the daily amount stated in the Supplementary
Conditions as Final Completion Liquidated Damages from the compensation otherwise to be paid to the
Contractor. This amount is the minimum measure of damages the Owner will sustain due to the delay in the
completion of all remedial work, the delay in the correction of the deficient work, the disruption to the school
and the learning environment, the cost of contract management time and resources, administration time, and
the inability to use the facilities fully. This amount is in addition to the liquidated damages prescribed above for
Substantial Completion.

8.9.3

The amount of liquidated damages set forth above and in the corresponding Supplementary Conditions shall
be assessed cumulatively. The items of cost included in the assessment of liquidated damages are as defined
in the General Conditions. This provision for liquidated damages does not bar Owner's right to enforce other
rights and remedies against Contractor, including but not limited to, specific performance or injunctive relief.

8.10

OWNER'S RIGHT TO OCCUPY INCOMPLETE WORK

8.10.1

Should the Project, or any portion thereof, be incomplete for Substantial or Final Completion at the scheduled
date or dates, the Owner shall have the right to occupy any portion of the Project. In such an event, the
Contractor shall not be entitled to any extra compensation on account of said occupancy by the Owner or by
the Owner's normal full use of the Project, nor shall the Contractor interfere in any way with said normal full use
of the Project. Further, in such an event, the Contractor shall not be entitled to any extra compensation on
account of the Owner's occupancy and use of the Project, nor shall the Contractor be relieved of any
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responsibilities of the Contract including the required times of completion. Such occupancy by the Owner shall
not, in itself, constitute Substantial or Final Completion.
END OF ARTICLE 8
ARTICLE 9
INSURANCE AND BONDS
9.1.1

CONTRACTOR’S INSURANCE AND BONDS
The Contractor shall purchase and maintain in companies properly licensed by the Insurance Department
of the State of North Carolina and acceptable to the Owner such insurance as will protect him, the Owner,
and the Owner’s agents, representatives, and employees from claims which may arise out of or result from
the Contractor’s operations under the Contract, whether such operations be by himself or by any
Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable. Such insurance shall include:

9.1.1.1

9.1.1.2

Worker’s Compensation including Occupational Disease and Employer’s Liability Insurance
.1

Statutory - Amount and coverage as required by State of North Carolina Worker’s Compensation
laws

.2

Employer’s Liability
$1,000,000 Each Accident
$1,000,000 Policy Limit
$1,000,000 Each Employee

Commercial General Liability (Occurrence Form) - The Contractor shall provide during the life of this
Contract such Commercial General Liability (Occurrence Form) Insurance as shall protect Contractor and
any Subcontractor performing work under this Contract from claims for damages for Bodily Injury including
accidental death, as well as from claims for Property Damage which may arise from operations under this
Contract, whether such operations be by himself or by any Subcontractor or by anyone directly or indirectly
employed by either of them. This insurance shall be on the Standard Insurance Services Office, Inc. (ISO)
Commercial Liability Occurrence Form. The Contractor shall procure insurance coverage for direct
operations, sublet work, elevators, contractual liability and completed operations with limits not less than
those stated below:
A Combined Single Limit for Bodily Injury, Property Damage and Personal Injury of:
$2,000,000
$2,000,000
$1,000,000
$1,000,000
$
5,000

General Aggregate (except Products - Completed Operations) Limit
Products - Completed Operations Aggregate Limit
Personal and Advertising Injury Limit
Each Occurrence Limit
Medical Expense

9.1.1.3

Property Damages, including Broad Form Property Damage and Explosion, Collapse, Underground
property damage coverages, and blasting, where necessary.

9.1.1.4

Completed Operations Liability: Continuous coverage in force for one year after completion of Work.

9.1.1.5

Commercial Automobile Insurance, including coverage for owned, non-owned and hired vehicles - with
limits not less than a Combined Single Limit for Bodily Injury and Property Damage of $1,000,000.

9.1.1.6

Umbrella Liability Insurance: Policy to ‘pay on behalf of the Insured’ with Limits of Liability: $1,000,000.
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9.2

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the Work. These Certificates shall contain a provision that coverages afforded under the policies will not
be canceled until at least thirty (30) days prior written notice has been given to the Owner. Failure to
provide such notice shall not limit the liability of the Insurer, its agents or representatives.

9.3

All insurance policies required in this Article, except Worker’s Compensation and Commercial Automobile,
shall name the Owner as additional named insured for the insurance. The Owner shall be included in the
definition of “insured” in the Commercial Automobile Policy.

9.4

Contractor shall not commence work under this Contract until he has obtained all the insurance and bonds
required under Article 5 of this Contract and until such insurance and bonds have been approved by the
Owner, nor shall Contractor allow any subcontractor to commence work on his subcontract until all similar
insurance required of the subcontractor has been so obtained and approved. Approval of the insurance
by Owner shall not relieve or decrease the liability of Contractor hereunder.

9.5

The Commercial General Liability and Workers Compensation Policies provided by Contractor shall have
endorsements waiving subrogation against Owner.

9.6

PROPERTY INSURANCE. Contractor shall provide the following property insurance:

9.6.1

Unless stated otherwise in the Supplemental Conditions, Contractor shall purchase and at all times
maintain such insurance as will protect Contractor, Owner, Subcontractors and Sub-subcontractors from
loss or damage to Work or property in the course of construction, including all machinery, materials and
supplies on the premises or in transit thereto and intended to become a part of the finished work until Final
Completion. This insurance shall be in the form of ‘Builder’s Risk Covered Cause of Loss Form’ to include,
but not limited to, theft, collapse, earth movement and flood. Any deductible provision in such insurance
shall not exceed $5,000.00. Notwithstanding any such deductible provision, Contractor shall remain solely
liable for the full amount of any item covered by such insurance.

9.6.2

If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial
Completion thereof, such occupancy or use shall not commence prior to a time mutually agreed to by
Owner and Contractor, and to which the insurance company or companies providing the property
insurance have consented by endorsement to the policy or policies. This insurance shall not be canceled
or lapsed on account of such partial occupancy or use. Consent of Contractor and of the insurance
company or companies to such occupancy or use shall not be unreasonably withheld.

9.7

Owner shall be under no obligation to review any Certificates of Insurance provided by Contractor, or to
check or verify Contractor’s compliance with any and all requirements regarding insurance imposed by the
Contract Documents. Contractor is fully liable for the amounts and types of insurance required herein and
is not excused should any policy or certificate of insurance provided by Contractor not comply with any
and all requirements regarding insurance imposed by the Contract Documents.

9.8

All insurance companies providing the above insurance shall be licensed by the Insurance Department of
the State of North Carolina and maintain a rating by AM Best or a similar rating company with a minimum
of an “A-” rating.

9.9

PERFORMANCE AND PAYMENT BONDS
“If required by law, or in the Supplemental Conditions or the Contract Documents, Contractor must provide
performance and payment bonds each in the amount of the Contract Sum. Such bonds shall be on forms
acceptable to Owner and issued by surety companies licensed to do business in North Carolina and having
a rating of at least AM Best “A” rating. Contractor may, at its option, make deposit in the form of certified
check with Owner in lieu of the performance and payment bonds in an amount equal to the Contract Sum
for each such bond, for a total of 200% of the Contract Sum.”
END OF ARTICLE 9
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ARTICLE 10
CHANGES IN THE WORK
10.1

CHANGE ORDERS

10.1.1

The Owner may, at any time, by written order designated or indicated to be a Change Order, make any
change or modification in the Work or add to the Work within the general scope of the Contract.

10.2

OWNER DIRECTED CHANGES REQUIRING AN INCREASE IN CONTRACT SUM.

10.2.1

If the Change in the Work will result in an increase in the Contract Sum, the Owner shall have the right to require
the performance thereof on a lump sum basis, a unit price basis or a time and material basis, all as hereinafter
more particularly described (the right of the Owner as aforesaid shall apply with respect to each such Change
in the Work).
If the Owner elects to have the Change in the Work performed on a lump sum basis, its election shall be based
on a lump sum Proposal which shall be submitted by the Contractor to the Owner within seven (7) days of the
Contractor's receipt of a request therefore (but the Owner's request for a lump sum Proposal shall not be
deemed an election by the Owner to have the Change in the Work performed on a lump sum basis). The
Contractor's Proposal shall be itemized and segregated by labor and materials for the various components of
the Change in the Work (no aggregate labor total will be acceptable) and shall be accompanied by signed
Proposals of any Subcontractors who will perform any portion of the Change in the Work and of any persons
who will furnish materials or equipment for incorporation therein. The Proposal shall also include the
Contractor's estimate of the time required to perform said changes. The Contractor shall provide any
documentation that may be requested by the Owner or Architect to support the change proposal, including but
not limited to payroll records, insurance rates, material quotes, and rental quotes. The Change Proposal Forms
attached as Appendix B shall be used to submit change proposals on the Project.
The portion of the Proposal relating to labor, whether by the Contractor's forces or the forces of any of its
Subcontractors, may include reasonably anticipated gross wages of job site labor, including foremen, who will
be directly involved in the Change in the Work (for such time as they will be so involved), plus payroll costs
(including premium costs of overtime time, if overtime is anticipated, Social Security, Federal or State
unemployment insurance taxes and fringe benefits required by collective bargaining agreements entered into
by the Contractor or any such Subcontractor in connection with such labor) and up to fifteen percent (15%) of
such anticipated gross wages, but not payroll costs, as overhead and profit for the Contractor or any such
Subcontractor, as applicable (said overhead and profit to include all supervision except foremen). Payroll costs
are limited to 39% of the net pay of the worker.
The portion of the Proposal relating to materials may include the reasonably anticipated direct costs to the
Contractor or to any of its Subcontractors of materials to be purchased for incorporation in the Change in the
Work, plus transportation and applicable sales and use taxes and up to fifteen percent (15%) of said direct
material costs as overhead and profit for the Contractor or any such Subcontractor (said overhead and profit to
include all small tools), and may further include the Contractor's and any of its Subcontractor's reasonably
anticipated rental costs in connection with the Change in the Work (either actual or discounted local published
rates), plus up to eight percent (8%) thereof as overhead and profit for the Contractor or any such
Subcontractors, as applicable. The Contractor shall provide an itemized breakdown of all transportation and
shipping costs, including receipts documenting the expenses. Notwithstanding the above, overhead and profit
shall not be applied to any sales tax paid for any purpose or to any transportation or shipping costs incurred by
the Contractor or any subcontractor. If any of the items included in the lump sum Proposal are covered by unit
prices contained in the Contract Documents, the Owner may, if it requires the Change in the Work to be
performed on a lump sum basis, elect to use these unit prices in lieu of the similar items included in the lump
sum Proposal, in which event an appropriate deduction will be made in the lump sum amount prior to the
application of any allowed overhead and profit percentages. No overhead and profit shall be applied to any
unit prices.
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The lump sum Proposal may include up to eight percent (8%) of the amount which the Contractor will pay to
any of its Subcontractors for Changes in the Work as overhead and profit for the Contractor. The Contractor
shall not be reimbursed for the costs of the Subcontractors’ Payment and Performance Bonds, as such bonding
is not required by the Owner.
10.2.2

In the event that the Contractor fails to submit his Proposal within the designated period, the Owner may order
the Contractor to proceed with the Change to the Work and the Contractor shall so proceed. The Owner shall
unilaterally determine the reasonable cost and time to perform the Work in question, which determination shall
be final and binding upon the Contractor. The Contractor may dispute such action in accordance with the Article
15.

10.2.3

In the event that the parties are unable to agree as to the reasonable cost and time to perform the Change in
the Work based upon the Contractor's Proposal and the Owner does not elect to have the Change in the Work
performed on a time and material basis, the Owner may choose to make a determination of the reasonable cost
and time to perform the Change in the Work, based upon its own estimates, the Contractor's submission or a
combination thereof. A Construction Change Directive shall be issued in this case for the amounts of cost and
time determined by the Owner and shall become final and binding upon the Contractor, subject to Contractor’s
right to dispute such action in accordance with Article 10.9. Owner has the right to direct by Construction
Change Directive a Change in the Work, which is the subject of such Change Order. Failure of the parties to
reach agreement regarding the cost and time of the performing the Construction Change Directive, shall not
relieve the Contractor from performing the Change in the Work promptly and expeditiously.

10.2.3.1

The Owner reserves the right to reject the Contractor's Proposal for a Change in the Work and to elect to
perform said Work using a Separate Contractor. Under such circumstances, all provisions of Article 6 shall be
in force.

10.2.4

If the Owner elects to have the Change in the Work performed on a time and material basis, the same shall be
performed, whether by the Contractor's forces or the forces of any of its Subcontractors or Sub-subcontractors,
at actual cost to the entity performing the Change in the Work (without any charge for administration, clerical
expense, supervision or superintendence of any nature whatsoever, including foremen, or the cost, use or rental
of tools or plant), plus fifteen percent (15%) thereof as the total overhead and profit (except that said fifteen
percent (15%) shall not be applied against any payroll costs, as set forth in Paragraph 10.2.1.) The Contractor
shall submit to the Owner daily time and material tickets, on a daily basis to include the identification number
assigned to the Change in the Work, the location and description of the Change in the Work, the classification
of labor employed (and names and social security numbers), the materials used, the equipment rented (not
tools) and such other evidence of cost as the Owner may require. The Owner may require authentication of all
time and material tickets and invoices by persons designated by the Owner for such purpose. The failure of
the Contractor to secure any required authentication shall, if the Owner elects to treat it as such, constitute a
waiver by the Contractor of any Claim for the cost of that portion of the Change in the Work covered by a nonauthenticated ticket or invoice; provided, however, that the authentication of any such ticket or invoice by the
Owner shall not constitute an acknowledgment by the Owner that the items thereon were reasonably required
for the Change in the Work.

10.2.5

No overhead and profit will be paid by the Owner on account of a Change in the Work except as specifically
provided in Section 10.2. Overhead and profit, as allowed under Section 10.2, shall be deemed to include all
costs and expenses which the Contractor or any of its Subcontractors may incur in the performance of a Change
in the Work and which are not otherwise specifically recoverable by them pursuant to Section 10.2.

10.3

CONTRACTOR NOTICE OF CHANGE

10.3.1

If the Contractor or any of its Subcontractors asserts that any event or occurrence has caused a change in or
addition to the Work which change causes an increase or decrease in the Contractor's or its Subcontractors’
cost or the time required for the performance of any part of the Work under the Contract, including Work not
affected directly by the change, the Contractor shall, within ten (10) days of such event, give the Owner written
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notice as herein required. Said notice shall include the instructions or circumstances that are the basis of the
claim and the Contractor's best estimate of the cost and time involved.
10.3.2

If the Contractor intends to assert a claim under this Article, he must, within ten (10) days after receipt of a
written Change Order under Subparagraph 10.2.1 above or the furnishing of a written notice under
Subparagraph 10.3.1, submit to the Owner a written statement setting forth the specific nature and cost of such
claim, unless this period is extended by the Owner. The statement of claim hereunder may be included in the
notice under Subparagraph 10.3.1 above. The statement of claim shall include all direct, indirect and impact
costs associated with the change, as well as the Contractor's estimate of the schedule impact of the change, if
any. The Contractor and its subcontractors shall not be entitled to reimbursement for any claims that are not
filed in strict conformance with this Article. The Contractor shall indemnify and hold the Owner harmless against
any claims by Subcontractors that are waived because they are not filed in strict conformance with this Article.

10.3.3

If the parties are unable to agree to the reasonable cost and time to perform the Change, or are unable to agree
as to whether a change occurred, the Owner shall make a unilateral determination as described in Article 10.2.2.
The Contractor shall proceed pursuant to the provisions of that Article.

10.4

GENERAL PROVISIONS RELATED TO CHANGES

10.4.1

The Contractor shall not be entitled to any amount for indirect costs, damages or expenses of any nature,
including, but not limited to, so-called "impact" costs, labor inefficiency, wage, material or other escalations
beyond the prices upon which the proposal is based and to which the parties have agreed pursuant to the
provisions of Article 10, and which the Contractor, its Subcontractors or Sub-subcontractors or any other person
may incur as a result of delays, interferences, suspensions, changes in sequence or the like, for whatever
cause, whether reasonable or unreasonable, foreseeable or unforeseeable, or avoidable or unavoidable, arising
from the performance of any and all changes in the Work performed pursuant to this Article 10, unless the delay
is caused solely by the Owner or its agent. It is understood and agreed that the Contractor's sole and exclusive
remedy in such event shall be recovery of his direct costs as compensable hereunder and an extension of the
Contract Time, but only in accordance with the provisions of the Contract Documents. The phrase “Owner or
its agent” as used in this Agreement, does not include the Prime Contractors or their Subcontractors.

10.4.2

No claim by the Contractor hereunder shall be allowed if asserted after final payment under this Contract. No
claim relating to or flowing from a particular change shall be allowed after execution of the Change Order relating
to that change or commencement of the change by the Contractor.

10.5

CHANGES REQUIRING A DECREASE IN CONTRACT SUM.

10.5.1

If the Change in the Work will result in a decrease in the Contract Sum, the Owner may request a quotation by
the Contractor of the amount of such decrease for use in preparing a Change Order. The Contractor's quotation
shall be forwarded to the Owner within ten (10) days of the Owner's request and, if acceptable to the Owner,
shall be incorporated in the Change Order. If not acceptable, the parties shall make every reasonable effort to
agree as to the amount of such decrease, which may be based on a lump sum properly itemized, on unit prices
stated in the Contract Documents and/or on such other basis as the parties may mutually determine. If the
parties are unable to so agree, the amount of such decrease shall be the total of the estimated reduction in
actual cost of the Work, as determined by the Owner in its reasonable judgment, plus fifteen percent (15%)
thereof as overhead and profit.

10.6

DISPUTES REGARDING CHANGES.

10.6.1

If any dispute should arise between the parties with respect to an increase or decrease in the Contract Sum or
an expansion or contraction in the Contract Time as a result of a Change in the Work, the Contractor shall not
suspend performance of a Change in the Work or the Work itself unless otherwise so ordered by the Owner in
writing. The Owner shall, however, pay to the Contractor up to the Owner's reasonable estimated value of the
Change in the Work, regardless of the dispute, if said Change in the Work results in an increase in the Contract
Sum; and the Owner shall have the right to decrease the Contract Sum up to the Owner's reasonable estimated
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value of the Change in the Work, regardless of the dispute, if said Change in the Work results in a decrease in
the Contract Sum.
10.7

MINOR CHANGES IN THE WORK

10.7.1

The Owner shall have authority to order minor changes in the Work not involving an adjustment in the Contract
Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such
changes shall be effected by written order, and shall be binding on the Owner and the Contractor. The
Contractor shall carry out such written orders promptly.

10.7.2

The Contractor shall not perform any changes in the Work unless authorized in writing by the Design Consultant
or Owner.

10.8

DIFFERING SITE CONDITIONS

10.8.1

Should the Contractor encounter subsurface and/or latent conditions at the site materially differing from those
shown on the drawings or indicated in the specifications or differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided for in this contract, he shall immediately
give notice to the Owner of such conditions before they are disturbed. The Owner and the Design Consultant
shall thereupon promptly investigate the conditions and if they find that they materially differ from those shown
on the drawings or indicated in the specifications, they shall at once make such changes in the drawings and/or
specifications as they may find necessary. Any increase or decrease of cost resulting from such changes shall
be adjusted in the manner provided herein for adjustments as to extra and/or additional work and changes.
However, neither the Owner nor the Design Consultant shall be liable or responsible for additional work, costs
or changes to the work due to material differences between actual conditions and any geotechnical, soils and
other reports, surveys and analyses made available for the Contractor's review.

10.9

CLAIMS AND DISPUTE RESOLUTION

10.9.1

Definition. A Claim is a demand or assertion by the Contractor seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment of money, extension of time or other relief with respect to the terms
of the Contract. The term “Claim” also includes other disputes and matters in question from the Contractor
arising out of or relating to the Contract. Claims must be initiated by written notice. The responsibility to
substantiate Claims shall rest with the Contractor.

10.9.2

Time Limits on Claims. Claims by Contractor must be initiated within 10 days occurrence of the event giving
rise to such Claim or within 10 days after the Contractor first recognizes the condition giving rise to the Claim,
whichever is later. Claims must be initiated by written notice to the Design Consultant (if there is one) and the
other party.

10.9.3

Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing or
as otherwise provided in the Contract Documents, the Contractor shall proceed diligently with performance of
the Contract and the Owner shall continue to make undisputed payments in accordance with the Contract
Documents.

10.9.4

Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum, written
notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property when the giving of such notice would increase the
risk of injury or damage to persons or property.

10.9.5

Claims for Additional Time. If the Contractor wishes to make Claim for an extension of the dates set for
Substantial or Final Completion, written notice as provided herein shall be given. The Contractor’s Claim shall
include an estimate of cost and of probable effect of delay on progress of the Work. In the case of a continuing
delay, only one Claim is necessary. Contractor bears the burden of proving it is entitled to an extension of time.
Unless Contractor meets this burden, Liquidated Damages shall be assessed automatically.
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10.9.6

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the relevant period of time, could not have been
reasonably anticipated and had an adverse effect on the scheduled construction.

10.9.7

Resolution of Claims and Disputes. Claims, including those alleging an error or omission by the Design
Consultant, shall be referred initially to the Design Consultant for decision, if there is a Design Consultant with
Contract Administration duties which include Claims resolution; otherwise, such Claims by Contractor shall
initially be referred to the Owner. An initial decision by such Design Consultant (or Owner as applicable) shall
be required as a condition precedent to mediation or litigation of all Claims by the Contractor arising prior to the
date final payment is due, unless 30 days have passed after the Claim has been referred to the Design
Consultant (or Owner as applicable) with no decision having been rendered. The Design Consultant (or Owner
as applicable) will not decide disputes between the Contractor and persons or entitles other than the Owner.

10.9.8

The Design Consultant (or Owner as applicable) will review Claims and within ten days of the receipt of the
Claim take one or more of the following actions: (1) request additional supporting data from the claimant or a
response with supporting data from the other party, (2) reject the Claim in whole or in part, (3) approve the
Claim, (4) suggest a compromise, or (5) advise the parties that the Design Consultant is unable to resolve the
Claim if the Design Consultant lacks sufficient information to evaluate the merits of the Claim or if the Design
Consultant concludes that, in the Design Consultant’s sole discretion, it would be inappropriate for the Design
Consultant to resolve the Claim.

10.9.9

Upon receipt of the response or supporting data, if any, the Design Consultant (or Owner as applicable) will
either reject or approve the Claim in whole or in part.

10.9.10

The Design Consultant (or Owner as applicable) will approve or reject Claims by written decision, which shall
state the reasons therefor and which shall notify the parties or any change in the Contract Sum or Contract
Time, or both. The approval or rejection of a Claim by the Design Consultant (or Owner as applicable) shall be
final and binding on the parties but subject to mediation and litigation.

10.9.11

When a written decision of the Design Consultant (or Owner as applicable) states that (1) the decision is final
but subject to mediation and litigation and (2) a demand for mediation of a Claim (if required by Owner’s Dispute
Resolution Procedures) or the commencement of a lawsuit (if mediation is not required as a pre-condition to
litigation in Owner’s Dispute Resolution Procedures) covered by such decision must be made or done within 30
days after the date on which the party making the demand (or filing the lawsuit) receives the final written
decision, then failure to demand mediation in writing (if required) or file the lawsuit within said 30 days’ period
shall result in the Design Consultant’s (or Owner’s as applicable) decision becoming final and binding upon the
Owner and Contractor. If the Design Consultant (or Owner as applicable) renders a decision after litigation
proceedings have been initiated, such decision may be entered as evidence, but shall not supersede litigation
proceedings unless the decision is acceptable to all parties concerned.

10.9.12

In the event of a dispute, the Owner, Contractor, and other parties involved in the Project shall utilize the Dispute
Resolution Procedures adopted by Owner pursuant to N.C.G.S. §143-128(g), if applicable. Owner’s Dispute
Resolution Procedures are as follows:
These Procedures are applicable to the resolution of disputes with amounts in controversy in excess of
$15,000.00 arising between or among any parties involved in Owner’s construction and repair Projects,
including the Design Consultant and the Contractors, and the first and lower tier subcontractors, on Claims
arising out of the contract or construction process. In no event shall the Owner be subject to arbitration
proceedings pursuant to these Procedures. Unless otherwise specified in these Procedures, if there is any
conflict between these Procedures and the other provisions of the Contract Documents, the terms of these
Procedures control.
Any Claim as defined in the Contract Documents or any dispute between parties to a construction contract
involving the Project, other than the Owner’s claims, except those Claims which are waived shall be subject to
nonbinding mediation as a condition precedent to the institution of legal proceedings by any party, except that
any party may institute legal proceedings in order to meet any applicable statute of limitations or similar
deadlines prior to engaging in nonbinding mediation.
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The parties shall endeavor to resolve their claims by nonbinding mediation, which, unless the parties mutually
agree otherwise, shall be in accordance with rules established by Owner if Owner is a party to the mediation.
If Owner is not a party to the mediation, the mediation shall be conducted in accordance with rules established
by the parties to the mediation. The parties to the mediation shall share the cost of mediation equally. The
mediation shall be held in the place where the project is located unless another location is mutually agreed
upon. Agreements reached in mediation shall be enforceable as settlement agreements in any court having
jurisdiction thereof.
10.9.13

All suits in law or equity between the Owner and the Contractor arising out of the Contract shall be heard in the
appropriate court of justice in the county where the Project is located.
END OF ARTICLE 10
ARTICLE 11
CORRECTION OF WORK

11.1

CORRECTION OF WORK

11.1.1

The Contractor shall promptly reconstruct, replace or correct all Work rejected by the Design Consultant as
defective or as failing to conform to the Contract Documents or as not in accordance with the guarantees and
warranties specified in the Contract Documents whether observed before or after Substantial Completion and
whether or not fabricated, installed or completed. The Contractor shall bear all costs of correcting such rejected
Work, including compensation for the Design Consultant's and the Owner's additional construction
management services made necessary thereby.

11.1.2

The Contractor, unless removal is waived by the Owner, shall remove from the site all portions of the Work
which are defective or non-conforming, or if permitted or required, he shall correct such work in place at his
own expense promptly after receipt of notice, and such rejected Work shall not thereafter be tendered for
acceptance unless the former rejection or requirement for correction is disclosed.

11.1.3

If the Contractor does not proceed with the correction of such defective or non-conforming Work within a
reasonable time fixed by written notice from the Owner, the Owner may either (1) by separate contract or
otherwise replace or correct such Work and charge the Contractor the cost occasioned the Owner thereby and
remove and store the materials or equipment at the expense of the Contractor, or (2) terminate this Contract
for default as provided in Paragraph 12.3. If the Contractor does not pay the cost of such replacement or
correction and the removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days' written notice sell such Work at auction or at private sale and shall account for the net proceeds thereof,
after deducting all the costs that should have been borne by the Contractor, including compensation for
additional services of the Design Consultant and the Owner made necessary thereby. If such proceeds of sale
do not cover all costs, which the Contractor should have borne, the difference shall be charged to the Contractor
and an appropriate Change Order shall be issued. If the payments then or thereafter due the Contractor are
not sufficient to cover such amount, the Contractor shall pay the difference to the Owner.

11.1.4

The Contractor shall bear the cost of making good all work of the Owner or separate contractors destroyed or
damaged by such correction or removal.

11.1.5

Nothing contained in this Paragraph 11.1 shall be construed to establish a period of limitation with respect to
any other obligation, which the Contractor might have under the Contract Documents, including Paragraph 3.5
hereof. The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the specific obligation of the Contractor to correct the Work, and has no relationship
to the time within which his obligation to comply with the Contract Documents may be sought to be enforced,
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nor to the time within which proceedings may be commenced to establish the Contractor's liability with respect
to his obligations other than specifically to correct the Work.
END OF ARTICLE 11
ARTICLE 12
TERMINATION OF THE CONTRACT
12.1

TERMINATION BY THE CONTRACTOR

12.1.1

If the Work is stopped for a period of sixty (60) days under an order of any court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Subcontractor or their agents or employees
or any other persons performing any of the Work under a contract with the Contractor, then the Contractor may,
upon seven (7) additional days' written notice to the Owner and the Design Consultant, terminate the Contract
and recover from the Owner payment on a quantum merit basis, for all Work executed. The Contractor shall
not be entitled to collect and hereby expressly waives, any profit on work not performed or any damages related
to that portion of the Contract, which has been terminated.

12.2

TERMINATION FOR CONVENIENCE OF THE OWNER

12.2.1

The Owner may, at any time upon ten (10) days' written notice to the Contractor which notice shall specify that
portion of the Work to be terminated and the date said termination is to take effect, terminate (without prejudice
to any right or remedy of the Owner) the whole or any portion of the work for the convenience of the Owner.
The Contractor's sole remedy, in the event of such termination, will be the allowable termination costs permitted
by Article 12.4. Contractor shall include termination clauses identical to Article 12 in each of his Subcontracts.

12.3

DEFAULT TERMINATION

12.3.1

Subject to the provisions of Paragraph 2.3.1, ten (10) days after written notice is mailed to the Contractor, the
Owner may terminate (without prejudice to any right or remedy of the Owner or any subsequent buyer of any
portion of the Work) the employment of the Contractor and his right to proceed either as to the whole or any
portion of the Work required by the Contract Documents and may take possession of the Work and complete
the Work by contract or otherwise in any one of the following circumstances:
.1

if the Contractor refuses or fails to prosecute the work or any separable part thereof with such diligence as
will ensure the Substantial or Final Completion of the Work within the Contract Time or fails to complete
the Work or remedy a default within said period;

.2

if the Contractor is in material default in carrying out any provisions of the Contract for a cause within his
control;

.3

if the Contractor fails to supply a sufficient number of properly skilled workmen or proper equipment or
materials;

.4

if the Contractor fails to make prompt payment to Subcontractors or for materials or labor, unless he
otherwise provides the Owner satisfactory evidence that payment is not legally due;

.5

if the Contractor disregards laws, permits, ordinances, rules, regulations or orders of any public authority
having jurisdiction, or fails to follow the instructions of the Owner;

.6

if the Contractor substantially violates any provisions of the Contract Documents; or
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.7

if the Contractor refuses or fails to properly schedule, plan, coordinate and execute the Work, as specified
herein, so as to perform the Work within the specified Milestone and Completion dates, or to provide
scheduling or related information, revisions and updates as required by the Contract Documents.

12.3.2

If, after the Contractor has been terminated for default pursuant to Paragraph 12.3, it is determined that none
of the circumstances set forth in Subparagraph 12.3.1 exist, then such termination shall be considered a
termination for convenience pursuant to Paragraph 12.2 In such case, the Contractor's sole remedy will be the
costs permitted by Article 12.4.

12.3.3

If the Owner so terminates the employment of the Contractor, the Contractor shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance of the compensation is to be paid to the
Contractor hereunder shall exceed the expense of so completing the Work (including compensation for
additional managerial, administrative, consultant and inspection services and any damages for delay) such
excess shall be paid to the Contractor.

12.3.4

If such expenses shall exceed the unpaid balance, the Contractor shall be liable to the Owner for such excess.
If the right of the Contractor to proceed with the Work is partially or fully terminated, the Owner may take
possession of and utilize in completing the Work such materials, appliances, supplies, plant and equipment as
may be on the site of the terminated portion of the Work and necessary for the completion of the Work. If the
Owner does not fully terminate the right of the Contractor to proceed, the Contractor shall continue to perform
the part of the work that is not terminated.

12.4

ALLOWABLE TERMINATION COSTS

12.4.1

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, then the Owner shall
only be liable to the Contractor for those costs reimbursable to the Contractor in accordance with Subparagraph
12.4.2, plus a markup of ten percent for profit and overhead on the actual fully accounted costs recovered under
12.4.2; provided however, that if there is evidence that the Contractor would have sustained a loss on the entire
Contract had it been completed, no profit shall be included or allowed hereunder and an appropriate adjustment
shall be made reducing the amount of the settlement to reflect the indicated rate of loss.

12.4.1.1

After receipt of a Notice of Termination, the Contractor shall submit to the Owner his termination claim, in the
form and with certification prescribed by the Owner. Such claim shall be submitted promptly but in no event
later than three (3) months from the effective date of termination, unless one or more extensions in writing are
granted by the Owner upon request of the Contractor made in writing within such three (3) month period or
authorized extension thereof. However, if the Owner determines that the facts justify such action, he may
receive and evaluate any such termination claim at any time after such three (3) month period or any extension
thereof. Upon failure of the Contractor to submit his termination claim within the time allowed, the Owner may
determine, on the basis of information available to him, the amount, if any, due to the Contractor by reason of
the termination.

12.4.2

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, the Owner shall pay
the Contractor the amounts determined by the Owner as follows:
.1

an amount for supplies, services, or property accepted by the Owner pursuant to Clause 12.5.1.6 or sold
or acquired pursuant to Clause 12.5.1.7 and not heretofore paid for, and to the extent provided in the
Contract such amount shall be equivalent to the aggregate price for such supplies or services computed
in accordance with the price or prices specified in the Contract, appropriately adjusted for any saving of
freight or other charges; and

.2

the total of:
(1)

the cost incurred in the performance of the Work terminated, including initial costs and preparatory
expense allocable thereto, but exclusive of any costs attributable to supplies or services paid or to be
paid for under Clauses 12.4.2.1 or 12.4.2.2.(2);
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.3

12.4.3

(2)

the cost of settling and paying claims arising out of the termination of Work under Subcontracts or
orders, pursuant to Clause 12.5.1.5, which are properly chargeable to the terminated portion of the
Work (exclusive of amounts paid or payable on account of completed items of equipment delivered
or services furnished by Subcontractors or vendors prior to the effective date of the notice of
termination), which amounts shall be included in the costs payable under (1) above; and

(3)

the reasonable costs of settlement, including accounting, legal, clerical and other expenses
reasonably necessary for the preparation of settlement claims and supporting data with respect to
the terminated portion of the Work and for the termination and settlement of Subcontracts thereunder,
together with reasonable storage, transportation and other costs incurred in connection with the
protection or disposition of property allocable to the Contract.

Provided, however, that neither the Owner nor the Design Consultant will be liable for payments to
subcontractors pursuant to Article 12.4.2.2 unless each subcontract contains termination provisions
identical to those set forth in Article 12. The Owner and the Design Consultant will not be liable to the
Contractor or any of his subcontractors for any costs associated with termination if the subcontract of the
party involved does not include the proper termination clauses.

In arriving at any amount due the Contractor pursuant to Paragraph 12.4, there shall be deducted the following:
.1

all unliquidated advance or other payments on account theretofore made to the Contractor applicable to
the terminated portion of the Contract;

.2

any claim which the Owner may have against the Contractor;

.3

such amount as the Owner determines to be necessary to protect the Owner against loss because of
outstanding or potential liens or claims; and

.4

the agreed price for, or the proceeds of sale of, any materials, supplies or other things acquired by the
Contractor or sold, pursuant to the provisions of Clause 12.5.1.7, and not otherwise recovered by or
credited to the Owner.

12.4.4

The total sum to be paid to the Contractor under Paragraph 12.4 shall not exceed the Contract Sum as reduced
by the amount of payments otherwise made or to be made for Work not terminated and as otherwise permitted
by the Contract. Except for normal spoilage, and except to the extent that the Owner shall have otherwise
expressly assumed the risk of loss, there shall be excluded from the amounts payable to the Contractor, as
provided in Subparagraph 12.4.2, the fair value, as determined by the Owner, of property which is destroyed,
lost, stolen or damaged so as to become undeliverable to the Owner, or to a buyer pursuant to Clause 12.5.1.7.

12.4.5

If the Owner terminates the whole or any part of the Work pursuant to Paragraph 12.3, the Owner may procure,
upon such terms and in such manner as the Owner may deem appropriate, supplies or services similar to those
so terminated, and the Contractor shall be liable to the Owner for any excess costs for such similar supplies or
services. The Contractor shall continue the performance of the Contract to the extent not terminated hereunder.

12.5

GENERAL TERMINATION PROVISIONS

12.5.1

After receipt of a notice of termination from the Owner, pursuant to Paragraph 12.2 or 12.3, and except as
otherwise directed by the Owner, the Contractor shall:
.1

stop Work under the Contract on the date and to the extent specified in the notice of termination;

.2

place no further orders or subcontracts for materials, services or facilities, except as may be necessary for
completion of such portion of the work under the Contract as is not terminated;

.3

terminate all orders and subcontracts to the extent that they relate to the performance of Work terminated
by the notice of termination;
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.4

at the option of the Owner, assign to the Owner in the manner, at the times and to the extent directed by
the Owner, all of the rights in the contracts so terminated, in which case the Owner shall have the right, at
his discretion, to settle or pay any or all claims arising out of the termination of such orders and
subcontracts;

.5

settle all outstanding liabilities and all claims arising out of such termination or orders and subcontracts,
with the approval or ratification of the Owner, to the extent he may require, which approval or ratification
shall be final for all the purposes of this Article;
transfer title and deliver to the entity or entities designated by the Owner, in the manner, at the times and
to the extent directed by the Owner to the extent specifically produced or specifically acquired by the
Contractor for the performance of such portion of the Work as had been terminated, the following:

.6

.7

(1)

the fabricated or unfabricated parts, Work in process, partially completed supplies and equipment,
materials, parts, tools, dies, jigs and other fixtures, completed Work, supplies and other material
produced as part of, or acquired in connection with the performance of, the Work terminated by the
notice of termination; and

(2)

the completed or partially completed plans, drawings, information, releases, manuals and other
property related to the Work and which, if the Contract had been completed, would have been
required to be furnished to the Owner;

use his best efforts to sell, in the manner, at the times, to the extent and at the price or prices directed or
authorized by the Owner, any property of the types referred to in Clause 12.5.1.6; provided, however, that
the Contractor:
(1)

shall not be required to extend credit to any buyer, and

(2)

may acquire any such property under the conditions prescribed by and at a price or prices approved
by the Owner; and provided further that the proceeds of any such transfer or disposition shall be
applied in reduction of any payments to be made by the Owner to the Contractor under the Contract
or shall otherwise be credited to the Contract Sum covered by the Contract or paid in such other
manner as the Owner may direct;

.8

complete performance of such part of the Work as shall not have been terminated by the notice of
termination; and

.9

take such action as may be necessary, or as the Owner may direct, for the protection and preservation of
the property related to the Contract, which is in the possession of the Contractor, and in which the Owner
has or may acquire an interest.

12.5.2

The Contractor shall, from the effective date of termination until the expiration of three (3) years after final
settlement under the Contract, preserve and make available to the Owner, at all reasonable times at the office
of the Contractor, but without direct charge to the Owner, all his books, records, documents and other evidence
bearing on the costs and expenses of the Contractor under the Contract and relating to the Work terminated
hereunder, or, to the extent approved by the Owner, photographs, micro-photographs or other authentic
reproductions thereof.

12.5.3

If the termination, pursuant to Paragraph 12.2, be partial, the Contractor may file with the Owner a claim for an
equitable adjustment of the price or prices specified in the Contract relating to the continued portion of the
Contract (the portion not terminated by the notice of termination), and such equitable adjustment as may be
agreed upon shall be made in such price or prices. Any claim by the Contractor for an equitable adjustment
under this Subparagraph must be asserted within six (6) months from the effective date of the notice of
termination.
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12.5.4

The Contractor shall refund to the Owner any amounts paid by the Owner to the Contractor in excess of costs
reimbursable under Paragraph 12.4.

12.5.5

The Contractor shall be entitled to only those damages and that relief from termination by the Owner as
specifically provided in Article 12.
END OF ARTICLE 12
END OF GENERAL CONDITIONS
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CONTRACTOR’S SALES TAX REPORT
N.C. STATE & LOCAL SALES TAXES PAID
OWNER:
CONTRACTOR:
ADDRESS:
VENDOR TAX
WAS PAID TO

MATERIAL
PURCHASED

PROJECT:
FOR PERIOD FROM:
TO: ___________________________________________
ADDRESS

INVOICE
NUMBER

DATE

INVOICE
AMOUNT

TAXABLE
AMOUNT

N.C.
TAX

COUNT
Y TAX

NAME OF
COUNTY

TOTAL
I hereby certify that, during the period stated above, all North Carolina sales and use taxes have been paid for the materials, supplies, fixtures, and equipment
purchased during that period which have become a part of, or annexed to, a building or structure erected, altered or repaired for the Owner. I further certify
that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each
vendor, the North Carolina sales and use taxes paid thereon, and the cost of property withdrawn from warehouse stock and North Carolina sales or use taxes
paid thereon are as set forth above during the time period noted above.
Sworn to and subscribed before me,
Signed:

________________________________

This the ____ day of ___________, 20____
Print Name:

______________________________________
Notary Public

_____________________________

Seal
Title:___________________________________

My Commission Expires: ____________

Reduced Scope General Conditions, July 11, 2019

GC-36

Back to Agenda

Appendix B-1
CHANGE PROPOSAL FORM
Time and Material / Unit Price Estimate
Project:
Contract:
Contractor:

Proposal #:
Project #:
Contractor #:

Description of change:

Materials & Labor
Estimated cost of labor & materials including shipping, overtime, payroll taxes and
insurance, and overhead and profit.
Maintain accurate records for billing purposes.

SUBTOTALS

Unit Price Work
Estimated quantity of units required less allowance units not used, times the established
unit cost.
Maintain accurate records for billing purposes. Third party records may be required.

Equipment Rental
Estimated cost of equipment rental including shipping, taxes and overhead and profit.
Maintain accurate records for billing purposes.
Subcontractors
Estimated cost of subcontracts including all subcontractor expenses.
Maintain accurate records for billing purposes.

Subtotal of Proposal

* TOTAL NOT TO EXCEED CHANGE PROPOSAL ESTIMATE
Time Extension Requests: ___ day(s) Schedule Activity # Affected: _________
The Contractor agrees to perform the work outlined in this change proposal for an amount that shall not exceed the amount stated
above and in accordance with the Contract documents if the work is authorized by the Owner. If the price to perform the work is
expected to exceed the above stated amount, a new change proposal form for the additional work is required.

* Actual amount paid will be based on actual documented expenses.
Contractor's Signature: ____________________________________________

Date: ____________

Approval Recommended by Design Consultant: _______________________

Date: ____________

Owner's Representative Approval: ___________________________________

Date: ____________
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Appendix B-2
CHANGE PROPOSAL FORM
Project:

Proposal #:

Contract:

Project #:

Contractor:

Contractor #:

Description of change:

Materials

(Attach list with Qty, Item, Unit $, Unit mh, Total mh, OT mh, Total $)

SUBTOTALS

1 Total Direct Cost of Materials
2 Overhead & Profit on Item 1.
(15% maximum, includes small tools & consumables)
3 Sales Tax
4 Shipping & Transportation
Labor
5 Total Manhours:

MH @

/hr.

6 Overhead & Profit on Item 5.
(15% maximum on straight labor cost, not premium portion)
(O & P includes supervisor's time)
7 Payroll Taxes & Insurance
Equipment Rental

%

(Include quotes)

8 Equipment Rental
9 Overhead & Profit on Item 8 (6% maximum).
Subcontractors

(Include quotes with material & equipment backup)

10 Subcontractors
11 Overhead & Profit on Item 10 (6% maximum).
Subtotal of Proposal

TOTAL OF CHANGE PROPOSAL
Time Extension Requests: ____ day(s) Schedule Activity # Affected: ___________
The Contractor agrees to perform the work outlined in this change proposal for the amount specified above and in accordance with the
Contract documents if the work is authorized by the Owner.
Contractor's Signature: ______________________________________________

Date: ________________

Approval Recommended by Design Consultant: _________________________

Date: ________________

Owner's Representative Approval: ____________________________________

Date: ________________
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SECTION SC
SUPPLEMENTAL CONDITIONS

GENERAL CONDITIONS
Document GC, GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION,
constitutes the General Conditions of this Contract, and is hereinafter called "General
Conditions." The General Conditions are further revised and supplemented by the provisions
of these Supplemental Conditions. The General Conditions and the Supplemental Conditions
are applicable to all of the Work under this contract and shall apply to the Contractor and all
Subcontractors and Sub-subcontractors.
SUPPLEMENTS:
The following supplements modify, change, delete, or add to the General Conditions. Where
any article of the General Conditions is modified or any paragraph deleted, subparagraph or
clause thereof is modified, or deleted by these supplements, the unaltered provisions of such
article, paragraph, subparagraph or clause shall remain in effect. If there is a discrepancy
between the General Conditions and these Supplemental Conditions, the Supplemental
Conditions shall control.

ARTICLE 3 – CONTRACTOR
ADD THE FOLLOWING TO PARAGRAPH 3.21:
3.21

The Owner’s policies are available for review at www. bcswan.net.
ARTICLE 7 – TIME

ADD THE FOLLOWING TO THE END OF THE FIRST PARAGRAPH IN 7.2.1.1:
The Parties agree that the weather station applicable to this Project shall be the one located at
ILM,Wilmington, NC.
ARTICLE 8 – PAYMENTS AND COMPLETION
ADD THE FOLLOWING TO PARAGRAPH 8.9:
8.9.1

Substantial Completion Liquidated Damages shall be the sum of five hundred dollars ($500)
per calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.1
of the General Conditions.

8.9.2

Final Completion Liquidated Damages shall be the sum of five hundred dollars ($500) per
calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.2 of
the General Conditions.

ADD THE FOLLOWING PARAGRAPH 8.11:
8.11.1

The schedule below contains certain specific dates in addition to date of Notice to Proceed and
Time for Completion. These dates shall be adhered to and are the last acceptable dates unless
modified by mutual agreement between the Contractor and the Owner. All dates indicate
midnight unless otherwise stipulated. The only exceptions to this schedule are defined in the
General Conditions under Paragraph 7.2 DELAYS AND EXTENSIONS OF TIME.

Section SC, Roofing Supplemental Conditions (7/11/19)

SC-1

Back to Agenda

Notice of Intent to Award – May 5, 2021
Return of Owner Contractor Agreement by Contractor – May 10, 2021
Notice to Proceed – June 8, 2021
Substantial Completion – November 23, 2021
Completion of all Commissioning – November 30, 2021
8.11.2

The Owner reserves the right to withhold the issuance of Notice to Proceed by up to forty-five
(45) days. For each day that Notice to Proceed is withheld pursuant to this Subparagraph, the
dates established for Substantial Completion and Final Completion shall be adjusted. The
contractor shall not be entitled to additional compensation if the owner withholds the issuance
of Notice to Proceed pursuant to this Subparagraph.
ARTICLE 9 – INSURANCE AND BONDS

ADD THE FOLLOWING TO PARAGRAPH 9.9:
9.9

Separate performance and payment bonds in the total amount of the Contract are required for
Contract amounts in excess of $300,000.
ARTICLE 10 – CHANGES IN WORK

ADD THE FOLLOWING NEW PARAGRAPH 10.9.14:
10.9.14

Additional services and dispute resolution services by the Design Consultant shall be paid by
the Contractor at the rate of two hundred and fifty dollars ($250) per hour.

ADD THE FOLLOWING NEW PARAGRAPH 10.9.15:
10.9.15

The Owner’s Dispute Resolution Policy required by N.C.G.S. § 143-128(f1) is contained in
Policy 9020 (www.bcswan.net). The Dispute Resolution Policy is also included in the bid and
contract documents.
END OF SUPPLEMENTAL CONDITIONS
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May 5, 2021
Brunswick County Schools
Government Complex
199 Sessions Drive,
Bolivia, NC 28422
Attention:

David Barbour
Project Manager

Reference:

Contract Award Recommendation
Waccamaw Elementary School
Roof Replacement
REI Project No. 020CLT-234

Dear Mr. Barbour:
Bids were opened at 2:15 PM on Tuesday, May 4, 2021 for the above referenced project. AAR of North
Carolina, Inc. submitted the lowest total base bid in the amount of $582,400.00. REI Engineers
recommends the Owner accept Alternate No. .1 for roof replacement of Area F in the amount of
$222,600.00.
REI Engineer’s estimated construction cost for the project was $825,800.00; therefore, REI recommends
this project be awarded to AAR of North Carolina, Inc. in the amount of $805,000.00
Please contact our office if you have any questions regarding the bidding and awarding of this project.
Sincerely,
REI Engineers

Paul Whitley, RRO, CDT
Project Manager
Enc:

Certified Bid Tabulation
Copy of AAR of North Carolina, Inc. Bid Form
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BID TABULATION

Owner Name:

Brunswick County Schools

Project Name:

Waccamaw Elementary School Roof Replacement

Bid Due Date:

May 4, 2021

Bid Due Time:

2:15PM

Bidders

MWBE A
or B

4.00

x

Soprema

x

A

$

3.00

x

Soprema

x

B

$

4.00

x

Soprema

x

A

4.42

$

4.06

x (verbal)

Soprema

x

B

5.00

$ 12.00

x

Soprema

x

A

5.00

$

x

Siplast

x

A, B & D

AAR of North Carolina, Inc.

$582,400.00

$222,600.00

$3.00

$

7.00

$

8.00

$

2.00

$

4.00

$

Coastal Commerical Roofing Co., Inc.

$698,762.00

$243,020.00

$2.75

$

4.50

$

7.00

$

8.50

$

5.00

Curtis Construction Company, Inc.

$773,000.00

$34,000.00

$3.00

$

5.00

$ 10.00

$

1.00

$

4.00

Highland Roofing Company

$896,600.00

$278,400.00

$1.35

$

4.68

$

4.25

$

6.50

$

Tecta America Carolinas, LLC.

$988,580.00

$288,100.00

$3.50

$ 12.00

$

8.00

$ 10.00

$

Industrial Contract Service Corp

$768,812.00

$224,644.00

$3.00

$

$ 12.00

$ 14.00

$

Paul Whitley, RRO, CDT
Project Manager

5/4/2021
Date

UP-4

Bid
Bond

UP-1

6.00

UP-3

RMA

Alternate

I hereby certify that this is a true tabulation of bids received.

UP-2

Addendum
No.1

Base Bid

UP-5

UP-6

4.00

Back to Agen

Back to Agen

Back to Agen

Back to Agen

Substitution of Martin Brody Plumbing Lisc. #
34502; Substitution due to non-responsible
subcontractor (unlicensed).

Back to Agen

Back to Agen

Back to Agen

Back to Agen

Back to Agen

Back to Agen

Back to Agen

Back to Agen
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BID TABULATION

Owner Name:

Brunswick County Schools

Project Name:

Waccamaw Elementary School Roof Replacement

Bid Due Date:

May 4, 2021

Bid Due Time:

2:15PM

Bidders

MWBE A
or B

4.00

x

Soprema

x

A

$

3.00

x

Soprema

x

B

$

4.00

x

Soprema

x

A

4.42

$

4.06

x (verbal)

Soprema

x

B

5.00

$ 12.00

x

Soprema

x

A

5.00

$

x

Siplast

x

A, B & D

AAR of North Carolina, Inc.

$582,400.00

$222,600.00

$3.00

$

7.00

$

8.00

$

2.00

$

4.00

$

Coastal Commerical Roofing Co., Inc.

$698,762.00

$243,020.00

$2.75

$

4.50

$

7.00

$

8.50

$

5.00

Curtis Construction Company, Inc.

$773,000.00

$34,000.00

$3.00

$

5.00

$ 10.00

$

1.00

$

4.00

Highland Roofing Company

$896,600.00

$278,400.00

$1.35

$

4.68

$

4.25

$

6.50

$

Tecta America Carolinas, LLC.

$988,580.00

$288,100.00

$3.50

$ 12.00

$

8.00

$ 10.00

$

Industrial Contract Service Corp

$768,812.00

$224,644.00

$3.00

$

$ 12.00

$ 14.00

$

Paul Whitley, RRO, CDT
Project Manager

5/4/2021
Date

UP-4

Bid
Bond

UP-1

6.00

UP-3

RMA

Alternate

I hereby certify that this is a true tabulation of bids received.

UP-2

Addendum
No.1

Base Bid

UP-5

UP-6

4.00
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive ∙ Bolivia, North Carolina 28422 ∙

___
___
_X
__
___
___
___
___

To:

Operations Committee

From:

Susan Rutledge

Date:

May 4, 2021

Subject:

The Coast roof replacement

Phone: 910-253-2900 ∙

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

Fax: 866-291-7891

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

Background Information
The 2016 Bond included funds for roof replacement on selected areas at The Coast. Request for
bids was advertised and bids for this project were received on May 4, 2021.
Current Status
Seven bids were received. Bids were evaluated by Staff and REI Engineers. REI Engineers and
Staff recommend acceptance of the low bid in the amount of $269,863 from Industrial Contract
Service.
Recommendation
Staff recommends Board approval of a contract with Industrial Contract Service for $269,863 at the
June 1, 2021 Board Meeting. Approval of this contract allows the roofing to be done during the
summer. Staff recommends this item be placed on the consent agenda.

Board Members: Harry E. Lemon, Jr., Chairman • Steven P Barger, Vice- Chairman • Robin A Moffitt • David M. Robinson • Gerald Benton
Dr. Jerry L. Oates, Superintendent
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OWNER-CONTRACTOR AGREEMENT

SCHOOL NAME: The Coast

THIS AGREEMENT, in two (2) copies, made this 5th day of May, Two Thousand and Twenty-One
by and between County of Brunswick, North Carolina (herein referred to as the "Owner"), whose mailing
address is 30 Government Center Dr., NE, Bolivia, NC 28422 and Industrial Contract Service Corporation,
(herein referred to as the "Contractor"), whose mailing address is 1908 Windsor Corp Center NE, Leland,
NC 28451. Correspondence, submittals, and notices relating to or required under this Contract shall be
sent in writing to the above addresses; unless either party is notified in writing by the other, of a change
in address.
WITNESSETH:
WHEREAS, it is the intent of the Owner to obtain the services of the Contractor in connection
with the metal roof replacement at The Coast (hereinafter referred to as the "Project" or the "Work");
and
WHEREAS, the Contractor desires to perform such construction in accordance with the terms and
conditions of this Agreement,
NOW, THEREFORE, in consideration of the promises made herein and other good and valuable
consideration, the following terms and conditions are hereby mutually agreed to, by and between the
Owner and Contractor:

Article 1
DEFINITIONS
1.1

All terms in this Agreement which are defined in the Information for Bidders and the General
Conditions shall have the meanings designated therein.

1.2

The Contract Documents are as defined in the General Conditions. Such documents form the
Contract, and all are as fully a part thereof as if attached to this Agreement or repeated herein.

Article 2
STATEMENT OF THE WORK
2.1

The Project is the Work identified in the plans and specifications prepared by REI Engineers dated
April 20, 2021 for Brunswick County Board of Education, including the following addenda: NA
A listing of the plans and specifications included in the Contract Documents is attached as Exhibit
A.
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2.2

The Parties agree that the Project shall include the following alternates: NA

2.3

The Parties agree to the following modifications to the Project’s plans and specifications,
including the noted value engineering items: None

2.4

The Parties agree that the following allowances are included in the Contract Sum in Section 5.1
below:
Contingency Allowance
Repair 500 SF of Corroded Steel Deck with Coating
Repair 100 SF of Steel Deck with Steel Plates
Overlay 200 SF of Deteriorated Steel Deck with New Steel Deck
Replace 200 BF of Deteriorated Wood Blocking
Replace Deteriorated Plywood

$15,000

2.5

The Contractor shall provide and pay for all materials, tools, equipment, labor and professional
and non-professional services, and shall perform all other acts and supply all other things
necessary, to fully and properly perform and complete the Work, as required by the Contract
Documents.

2.6

The Contractor shall further provide and pay for all related facilities described in any of the
Contract Documents, including all work expressly specified therein and such additional work as
may be reasonably inferred therefrom, saving and excepting only such items of work as are
specifically stated in the Contract Documents not to be the obligation of the Contractor. The
totality of the obligations imposed upon the contractor by this Article and by all other provisions
of the Contract Documents, as well as the structures to be built and the labor to be performed,
is herein referred to as the "Work".

Article 3
DESIGN CONSULTANT
3.1

The Design Consultant (as defined in the General Conditions) shall be REI Engineers whose
address is 1927 JN Pease Place, Ste 201, Charlotte, NC 28262, however, that the Owner may,
without liability to the Contractor, unilaterally amend this Article from time to time by
designating a different person or organization to act as its Design Consultant and so advising the
Contractor in writing, at which time the person or organization so designated shall be the Design
Consultant for purposes of this Contract.
Article 4
TIME OF COMMENCEMENT AND COMPLETION

4.1

The Contractor shall commence the Work promptly upon the date established in the Notice to
Proceed. If there is no Notice to Proceed, the date of commencement of the Work shall be the
date of this Agreement or such other date as may be established herein.
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4.2

Time is of the essence. The Contractor shall achieve Final Completion, as defined in the General
Conditions on or before the date established for Final Completion in the Supplemental
Conditions.

4.3

The Supplemental Conditions contains certain specific dates that shall be adhered to and are the
last acceptable dates unless modified in writing by mutual agreement between the Contractor
and the Owner. All dates indicate midnight unless otherwise stipulated. The only exceptions to
this schedule are defined in the General Conditions under 7.2 DELAYS AND EXTENSIONS OF TIME.

4.4

Should the Contractor fail to complete the Work on or before the dates stipulated for Substantial
Completion and/or Final Completion, or such later date as may result from an extension of time
granted by the Owner, he shall pay the Owner, as liquidated damages the sums set forth in the
General and Supplemental Conditions.

Article 5
CONTRACT SUM
5.1

Provided that the Contractor shall strictly and completely perform all of its obligations under the
Contract Documents, and subject only to additions and deductions by Modification or as
otherwise provided in the Contract Documents, the Owner shall pay to the Contractor, in current
funds and at the time and in the installments hereinafter specified, the sum of two hundred sixtynine thousand, eight hundred sixty-three dollars ($269,863) herein referred to as the "Contract
Sum". This amount includes the base bid and the Alternates in Section 2.2

5.2

The Contract Sum includes the value engineering items and other contract modifications noted
in Section 2.3 above that total $0.00.

5.3

Unit Prices are established as follows for the Project:

Unit Price No. 1

Repair corroded steel deck with
coating

$3.00 SF

Unit Price No. 2

Repair steel deck with steel
plates

$6.00 SF

Unit Price No. 3

Overlay of deteriorated steel
deck with new steel deck

$12.00 SF

Unit Price No. 4

Replace deteriorated wood
blocking

$5.00 BF
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Article 6
PROGRESS PAYMENTS
6.1

The Contractor hereby agrees that on or about the First day of the month for every month during
the performance of the Work he will deliver to the Owner's Project Manager an Application for
Payment in accordance with the provisions of Article 8 of the General Conditions. This date may
be changed upon mutual agreement, stated in writing, between the Owner and Contractor.
Payment under this Contract shall be made as provided in the General Conditions. Payments due
and unpaid under the Contract Documents shall not bear interest.
Article 7
OTHER REQUIREMENTS

7.1

The Contractor shall submit the Performance Bond, Labor and Material Payment Bond and
Certification of Insurance as required by the Contract Documents.

7.2

The Owner shall furnish to the Contractor one (1) set of drawings and one (1) set of specifications,
at no extra cost, for use in the Construction of the Work. Additional sets of drawings or
specifications may be obtained by the Contractor by paying the Owner for the costs of
reproduction, handling and mailing.

7.3

The Contractor shall make a good faith effort to utilize Historically Underutilized Businesses
(HUB’s) per N.C. Gen. Stat. 143-128.2, and as described in the construction documents.

7.4

The General Conditions, Supplemental Conditions and the plans and specifications, including any
addenda, are incorporated herein by reference.

7.5

This Agreement, together with any amendments or modifications, may be executed in one or
more counterparts, each of which shall be deemed an original and all of which shall be considered
one and the same agreement. This Agreement may also be executed electronically. By signing
electronically, the parties indicate their intent to comply with the Electronic Commerce in
Government Act (N.C.G.S § 66-358.1 et seq.) and the Uniform Electronic Transactions Act (N.C.G.S
§ 66-311 et seq.). Delivery of an executed counterpart of this Agreement by either electronic
means or by facsimile shall be as effective as a manually executed counterpart.

IN WITNESS WHEREOF, Board of Education (hereinbefore called the "Owner") has caused these
presents to be signed and its corporate seal to be hereunto affixed, attested by its Chairperson and
Secretary, and Industrial Contract Service (hereinbefore called "Contractor") has caused these presents
to be signed by its President and its Corporate seal to be hereunto affixed, as hereinafter attested, all as
of the day and year first above written.
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BRUNSWICK COUNTY BOARD OF EDUCATION

_________________________________________
Harry E. Lemon, Jr., Chairman
ATTEST:
________________________________________
Dr. Jerry Oates, Superintendent
This contract was approved by the Board on the 2nd day of June, 2021

INDUSTRIAL CONTRACT SERVICE CORPORATION

By: ________________________________________
Danny R. Steele, President

ATTEST:
__________________________
Corporate Secretary

This Instrument Has Been Pre-audited In The
Manner Required By The School Budget And Fiscal
Control Act

Freyja Cahill, Finance Officer
Brunswick County Schools
4.9003.696.529.308.838.00
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ARTICLE 1
CONTRACT DOCUMENTS
1.1

GENERAL

1.1.1

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract (General,
Supplementary and other Conditions), the Drawings, the Specifications, and all Addenda issued prior to and all
Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order issued pursuant to the provisions of Article 10, (3) a written
interpretation issued by the Design Consultant, or (4) a written order for a minor change in the Work issued
pursuant to this contract.

1.1.2

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
local conditions under which the Work is to be performed, and correlated his observations with the requirements
of the Contract Documents.

1.1.3

All Drawings, Specifications and copies thereof furnished by the Design Consultant are and shall remain his
property. They are to be used only with respect to this Project and are not to be used on any other project.

1.1.4

The Contractor will be furnished with one set of drawings and specifications at no cost. Additional copies may
be purchased.
END OF ARTICLE 1
ARTICLE 2
OWNER

2.1

INFORMATION, SERVICES AND RIGHTS OF THE OWNER

2.1.1

The Owner shall at all times have access to the Work whenever it is in preparation or progress. The Contractor
shall provide safe facilities for such access.

2.1.2

The Owner shall not be responsible for or have control or charge of the construction means, methods,
techniques, sequences, or procedures, or for safety precautions and programs in connection with the Work,
and will not be responsible for the Contractor's failure to carry out the Work in accordance with the Contract
Documents. The Contractor shall be solely responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the Work. This requirement applies continuously throughout
contract performance and is not limited to regular working hours.

2.1.3

The Owner will have authority to require special inspection or testing of the work whether or not such Work is
then fabricated, installed, or completed. However, neither the Owner's authority to act under Subparagraph
2.2.4, nor any decision made by the Owner in good faith either to exercise or not to exercise such authority
shall give rise to any duty or responsibility of the Owner to the Contractor, any Subcontractor, any of their
agents or employees, or any other person performing any of the Work.

2.1.4

The Owner shall have the authority and discretion to call, schedule, and conduct job meetings to be attended
by the Contractor, representatives of his Subcontractors, and the Design Consultant, to discuss such matters
as procedures, progress, problems, and scheduling.

2.1.5

The Owner and Design Consultant shall not be responsible or liable to Contractor for the acts, errors or
omission of the Contractor, any separate Subcontractor, any separate contractor or any contractor's or
subcontractor's agents or employees, or any other persons performing any of the Work.
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2.1.6

Information or services under the Owner's control shall be furnished by the Owner with reasonable promptness
to avoid unreasonable delay in the orderly progress of the Work.

2.1.7

The parties acknowledge that the Owner may perform all or part of its obligations pursuant to this Agreement
through the Superintendent or his designee.

2.1.8

The foregoing rights are in addition to other rights of the Owner enumerated herein and those provided by law.

2.2

OWNER'S RIGHT TO STOP OR TO SUSPEND THE WORK

2.2.1

If the Contractor fails to correct defective Work or fails to carry out the Work or supply labor and materials in
accordance with the Contract Documents, the Owner by a written order may order the Contractor to stop the
Work, or any portion thereof, until the cause for such order has been eliminated; however, this right of the
Owner to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the
benefit of the Contractor or any other person or entity.

2.2.2

The Owner may order the Contractor in writing to suspend, delay, or interrupt all or any part of the Work for
such period of time as he may determine to be appropriate for the convenience of the Owner.

2.2.3

If the performance of all or any part of the Work (including the work of the Contractor and its subcontractors)
is, for an unreasonable period of time, suspended, delayed, or interrupted by an act of the Owner or the Design
Consultant in the administration of this Contract, or by failure of any one of them to act within the time specified
in this Contract (or if no time is specified, within a reasonable time), an adjustment shall be made for an increase
in the actual time required for performance of the Work by the Contractor, due solely to such unreasonable
suspension, delay, or interruption and the Contract modified in writing accordingly. However, no claim shall be
made under this Subparagraph for any suspension, delay, or interruption pursuant to Subparagraph 2.3.1, or
for which claim is provided or excluded under any other provision of this Contract. No claim under this
Subparagraph shall be allowed on behalf of the Contractor or its subcontractors, unless within 10 days after
the act or failure to act involved, and for continuing or ongoing acts or failures to act within 10 days of the first
day of the act or failure to act the Contractor submits to the Owner a written statement setting forth, as fully as
then practicable, the extent of such claim, and unless the claim is asserted in writing within 20 days after the
termination of such suspension, delay, or interruption. For continuing or ongoing acts or failures to act, the
Contractor shall update its written statement every 15 days until the suspension, delay or interruption is
terminated. The Contractor shall waive any and all claims not filed in strict conformance with this paragraph.
The Contractor shall indemnify, defend and hold the Owner harmless from any claim by a Subcontractor that
is waived because it is not filed in strict conformance with this paragraph or any other provision of this
Agreement regarding claims.

2.2.4

In the event of a suspension of work or delay or interruption of work, the Contractor will and will cause his
subcontractors to protect carefully his, and their, materials and work against damage or injury from the weather
and maintain completed and uncompleted portions of the work as required by the Contract Documents. If, in
the opinion of the Owner, any work or material shall have been damaged or injured by reason of failure on the
part of the Contractor or any of his subcontractors to so protect same, such work and materials shall be removed
and replaced at the expense of the Contractor.

2.2.5

No claim by the Contractor shall be allowed if asserted after final payment under this Contract or if it is not
asserted in strict conformance with Subparagraph 2.2.

2.3

OWNER'S RIGHT TO CARRY OUT THE WORK

2.3.1

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and
fails within ten days after the date written notice is mailed by the Owner to commence and continue remedy of
such default or neglect with diligence and promptness, the Owner may, without prejudice to any other remedy
he may have, make good such deficiencies and may further elect to complete all Work thereafter through such
means as the Owner may select, including the use of a new contractor. In such case the Owner shall issue a
Change Order deducting from the payments then or thereafter due the Contractor the cost of correcting such
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deficiencies, including compensation for the Design Consultant's additional services made necessary by such
default, neglect or failure. Such action by the Owner and the amount charged to the Contractor are both subject
to the prior approval of the Design Consultant. If the payments then or thereafter due the Contractor are not
sufficient to cover such amount, the Contractor shall pay the difference to the Owner. Notwithstanding the
Owner's right to carry out a portion of the work, warranty, maintenance and protection of the work remains the
Contractor's responsibility. Further, the provisions of this paragraph do not affect the Owner's right to require
the correction of defective or non-conforming work in accordance with this contract.
END OF ARTICLE 2
ARTICLE 3
CONTRACTOR
3.1

DEFINITION

3.1.1

This entire Contract is not one of agency by the Contractor for Owner but one in which Contractor is engaged
independently in the business of providing the services and performing the Work herein described as an
independent contractor.

3.2

REVIEW OF CONTRACT DOCUMENTS

3.2.1

Before placing his proposal to the Owner, and continuously after execution of the Contract, the Contractor shall
carefully study and compare the Contract Documents and shall at once report to the Owner any error,
inconsistency or omission he may discover, including any requirement which may be contrary to any law,
ordinance, rule, regulation or order of any public authority bearing on the performance of the Work. If the
Contractor has reported in writing an error, inconsistency or omission, has promptly stopped the affected work
until otherwise instructed, and has otherwise followed the instructions of the Owner, the Contractor shall not be
liable to the Owner or the Design Consultant for any damage resulting from any such errors, inconsistencies or
omissions in the Contract Documents. The Contractor shall perform no portion of the Work at any time without
Contract Documents and, where required, approved Shop Drawings, Product Data or Samples for such portion
of the Work.

3.2.2

All designs, drawings, specifications, design calculations, notes and other works provided for this contract are
the sole property of the Owner and may not be used on any other design or construction project. The use of
the design, including tracings and specifications, by any person or entity, for the purpose other than the Project,
shall be at the full risk of such person or entity

3.3

SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1

The Contractor shall supervise and direct the Work, using his best skill and attention. He shall be solely
responsible for and have control over all construction means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Contract. The Contractor shall be solely responsible for
initiating, maintaining and supervising all safety precautions and programs in connection with the Work and all
statutory or legal requirements. This requirement applies continuously throughout contract performance and
is not limited to regular working hours.

3.3.2

The Contractor shall be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and Sub- subcontractors, suppliers, their agents and employees, and other persons performing any of the Work
and for their compliance with each and every requirement of the Contract Documents, in the same manner as
if they were directly employed by the Contractor.

3.3.3

The Contractor shall not be relieved from his obligations to perform the Work in accordance with the Contract
Documents either by the acts, failures to act or duties of the Owner or the Design Consultant in their
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administration of the Contract, or by inspections, tests or approvals (or the lack thereof) required or performed
under Paragraph 6.5 by persons other than the Contractor.
3.3.4

The Contractor shall verify all grades, lines, levels and dimensions as indicated and shown on the plans and
specifications prior to beginning the work and shall immediately report in writing any errors or inconsistencies
to the Design Consultant before commencing the work.

3.3.5

Contractor shall protect existing surfaces, finishes and adjacent facilities from damage during construction.
Any damage shall be repaired by Contractor at his own expense prior to completion of the Project. Prior to
construction start, Contractor and Owner shall perform an inspection to record existing conditions, damaged
and undamaged.

3.4

LABOR AND MATERIALS

3.4.1

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, supplies, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary or proper for or incidental to the execution and
completion of the Work required by and in accordance with the Contract Documents and any applicable code
or statute, whether specifically required by the Contract Documents or whether their provision may reasonably
be inferred as necessary to produce the intended results, whether temporary or permanent and whether or not
incorporated or to be incorporated in the Work. Final payment will not be made until the Work is so completed.

3.4.2

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the Work any unfit person or anyone not skilled in the task assigned to him. The Owner may, by
notice in writing, require the Contractor to remove from the work any employee the Owner deems incompetent,
careless or otherwise objectionable. All agents and workers of the contractor and its subcontractors shall wear
identification badges provided by the Contractor at all times they are on the Owner’s property. The identification
badges shall at a minimum display the company name, telephone number and employee’s picture and name
and must be worn in plain view at all times. Additionally, once school staff occupies the building, all contractors
and their respective subcontractors shall be required to sign in and out of the visitor’s log each day they are
performing services. They must also wear a visitor’s pass which will indicate to staff that they have met this
requirement which applies to anyone performing services anywhere on the school property.

3.4.3

The Contractor shall be responsible for ensuring that the work is completed in a skillful and workmanlike
manner.

3.4.4

All equipment, apparatus and/or devices of any kind to be incorporated into the work that are shown or indicated
on the drawings or called for in the specifications or required for the completion of the work shall be entirely
satisfactory to the Owner and the Design Consultant as regards operations, capacity and/or performance. No
approval, either written or verbal, of any drawings, descriptive data or samples of such equipment, apparatus
and/or device shall relieve the Contractor of his responsibility to turn over the same in good working order for
its intended purpose at the completion of the Work in complete accordance with the Contract Documents. Any
equipment, apparatus and/or device not fulfilling these requirements shall be removed and replaced by proper
and acceptable equipment, etc. or put in good working order satisfactory to the Owner and Design Consultant
without additional cost to the Owner.

3.4.5

All materials and Work shall meet North Carolina Building Codes. Should there be any discrepancies between
design and code, the more stringent requirement shall apply. All materials shall comply with standards (or
approved products) as set by the specifications. Unless otherwise specified, NO ASBESTOS CONTAINING
MATERIALS SHALL BE INSTALLED. BY DEFINITION, INSTALLATION OF ASBESTOS MATERIALS WILL
BE CONSIDERED CONTRACTOR’S NEGLIGENCE AND THE CONTRACTOR SHALL PERFORM ALL
NECESSARY WORK TO REMOVE THE ASBESTOS AND RESTORE THE SITE TO THE ‘PRE-CONTRACT’
CONDITION. Contractor shall assume all facilities built prior to 1979 have lead-based paint. Any paint removal
shall be in accordance with OSHA standard pertaining to lead (29 CFR 1915.1025).
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3.5

WARRANTY

3.5.1

The Contractor warrants to the Owner and the Design Consultant that all materials and equipment furnished
under this Contract will be new unless otherwise specified, and that all workmanship will be of first class quality,
free from faults and defects and in conformance with the Contract Documents and all other warranties and
guaranties specified therein. Where no standard is specified for such workmanship or materials, they shall be
the best of their respective kinds. All Work not conforming to these requirements, including substitutions not
properly approved and authorized, may be considered defective. If required by the Owner or the Design
Consultant, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and
equipment. This warranty is not limited by the provisions of Article 11.

3.5.2

The warranties set forth in this Paragraph 3.5 and elsewhere in the Contract Documents shall survive Final
Completion of the Work.

3.5.3

If, within one year after the Date of Substantial Completion of the Work or designated portion thereof or within
one year after acceptance by the Owner of designated equipment or within such longer period of time as may
be prescribed by law or by the terms of any applicable special warranty required by the Contract Documents,
any of the Work is found to be defective, not in accordance with the Contract Documents, or not in accordance
with the guarantees and warranties specified in the Contract documents, the Contractor shall correct it within
five (5) working days or such other period as mutually agreed, after receipt of a written notice from the Owner
to do so unless the Owner has previously given the Contractor a written acceptance of such condition. The
Owner shall give such notice with reasonable promptness after discovery of the condition. For items, which
remain incomplete or uncorrected on the date of Substantial Completion, the one-year warranty shall begin on
the date of Final Completion of the Work. If the Contract Documents include painting work, the one year
warranty period in this section shall be extended to two years.

3.5.4

If at any time deficiencies in the Work are discovered which are found to have resulted from fraud or
misrepresentation, or an intent or attempt to or conspiracy to defraud the Owner by the Contractor, any
Subcontractor or Supplier, the Contractor will be liable for replacement or correction of such Work and any
damages which Owner has incurred related thereto, regardless of the time limit of any guarantee or warranty.

3.5.5

The Contractor shall bear the cost of making good all work of the Owner, separate contractors or others,
destroyed or damaged by such correction or removal required under this Article 3, Article 11 or elsewhere in
the Contract Documents.

3.6

TAXES

3.6.1

The Contractor shall pay all sales, consumer, use and other similar taxes for the Work or portions thereof
provided by the Contractor which are legally enacted at the time bids are received, whether or not yet effective.

3.6.2

The Contractor shall provide a completed Contractor’s Sales Tax Report (attached hereto as Appendix A) with
each application for payment for all items provided by the Contractor or any Sub-Contractors and incorporated
into this project. The Contractor shall account for at least 2% of the total contract amount in sales tax or provide
justification satisfactory to the Owner that the actual sales tax paid is less than 2%. In the event the Contractor
does not provide adequate justification to support the shortfall, the Contractor shall pay the Owner the difference
between the amount accounted for and the 2% minimum. Such compensation shall not be deemed a penalty,
but reimbursement of funds the Owner would otherwise be entitled to recover from the State.

3.6.3

Sales and Use Tax. Contractor shall be responsible for complying with any applicable sales and use tax
obligations imposed by Chapter 105, Article 5 of the North Carolina General Statutes. Where Contractor has
been contracted with to oversee “new construction” or “reconstruction” as defined in G.S. 105-164.4H,
Contractor shall be responsible for issuing and maintaining an Affidavit of Capital Improvement.
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3.7

PERMITS, FEES AND NOTICES

3.7.1

The Contractor shall secure and pay for the building permit and for all other permits and governmental fees
necessary for the proper execution and completion of the Work. Costs for service and final service connections
by public utilities will be reimbursed to the Contractor by the Owner. The Owner shall not be responsible for
the cost of any temporary utilities.

3.7.2

Each Contractor will pay for his own license and reinspection fees for his part of the work necessary for the
proper execution and completion of the work.

3.7.3

The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful orders
of any public authority bearing on the performance of the Work.

3.8

PROGRESS SCHEDULE

3.8.1

The Contractor shall prepare and submit to the Owner for the Owner's review and approval an estimated
progress schedule for the Work. This schedule shall be in accordance with any general requirements included
in the specifications for this project.

3.9

RESPONSIBILITY FOR COMPLETION

3.9.1

The Contractor shall furnish such manpower, materials, facilities and equipment and shall work such hours,
including night shifts, overtime operations and Sundays and holidays, as may be necessary to ensure the
performance of the Work within the Milestone and Completion dates specified in the Owner-Contractor
Agreement.

3.9.2

If the actions taken by the Contractor are not satisfactory, the Design Consultant or Owner may direct the
Contractor to take any and all actions necessary to ensure completion within the required Milestone and
Completion dates, without additional cost to the Owner. In such event, the Contractor shall continue to assume
responsibility for his performance and for completion within the required dates.

3.10

DOCUMENTS AND SAMPLES AT THE SITE

3.10.1

The Contractor shall maintain at the site for the Owner one record copy of all Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples. These shall be delivered
to the Owner upon completion of the Work.

3.11

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.11.1

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the Work or in the work of the Owner or any separate contractor, all Shop Drawings, Product
Data, Manuals and Samples required by the Contract Documents.

3.11.2

Do not order materials until receipt of written approval. Furnish materials equal in every respect to approved
samples.

3.11.3

By approving and submitting Shop Drawings, Product Data, Manuals and Samples, the Contractor represents
that he has determined and verified all materials, field measurements, and field construction criteria related
thereto, and that he has checked and coordinated the information contained within such submittals with the
requirements of the Work and of the Contract Documents. The Contractor shall adhere to any supplementary
processing and scheduling instructions pertaining to Shop Drawings, which may be issued by the Design
Consultant.
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3.11.4

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documents by the Design Consultant's review of Shop Drawings, Product Data, Samples or Manuals under
unless the Contractor has specifically informed the Design Consultant in writing of such deviation at the time of
submission and the Design Consultant has given written approval to the specific deviation. The Contractor
shall not be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data, Samples,
or Manuals by the Design Consultant's review thereof.

3.11.5

The Contractor shall make corrections required by the Design Consultant and shall resubmit the required
number of corrected copies of Shop Drawings or new Product Data or Samples. The Contractor shall direct
specific attention, in writing or on resubmitted Shop Drawings, Product Data or Samples, to revisions other than
those requested by the Design Consultant on previous submittals. Resubmittals necessitated by required
corrections due to Contractor's errors or omissions shall not be cause for extension of Contract Time, and any
costs associated with the processing of these resubmittals shall be paid by the Contractor.

3.11.6

No portion of the Work requiring submission of Shop Drawings, Product Data, Samples or Manuals shall be
commenced until the submittal has been approved by the Design Consultant. All such portions of the Work
shall be in accordance with approved submittals.

3.12

EQUAL PRODUCTS AND SUBSTITUTIONS

3.12.1

All materials, supplies and articles furnished under this Contract shall, whenever specified and otherwise
practicable, be the standard products of recognized, reputable manufacturers. Unless otherwise specifically
provided in the Contract Documents, the naming of a certain brand, make, manufacturer or article, device,
product, material, fixture or type of construction shall convey the general style, type, character and standard of
quality of the article desired and shall not be construed as limiting competition. The Contractor, in such cases,
may with Owner approval, use any brand, make, manufacturer, article, device, product, material, fixture, form
or type of construction which in the judgment of the Design Consultant is equal to that specified. An item may
be considered equal to the item so named or described if, in the opinion of the Owner and Design Consultant
(1) it is at least equal in quality, durability, appearance, strength, and design; (2) it will perform at least equally
the specific function imposed by the general design for the work being contracted for or the material being
purchased; and (3) it conforms substantially, even with deviations, to the detailed requirements for the item in
the specifications. Approval by the Owner and Design Consultant will be granted based upon considerations
of quality, workmanship, economy of operation, suitability for the purpose intended, and acceptability for use
on the Project.

3.12.2

Contractor must provide evidence that proposed substitution does not require revisions to the Contract
Documents, that is consistent with Contract Documents, and will produce the indicated results, and is
comparable with other portions of the Work. Contractor must provide a detailed comparison of significant
qualities or proposed substitution with those of the Work Specified, including but not limited to the following
significant qualities: performance, weight, size, durability, visual effect, sustainable design features, warranties,
and any specific features and requirements indicated in Contract Documents. An annotated copy of applicable
Specification Section and point-by-point comparison between specified product and the proposed substitution
describing each point of compliance, non-compliance, and variance between the specified and proposed
product shall be provided.

3.13

USE OF SITE

3.13.1

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits, easements,
right-of- way agreements and the Contract Documents. The Contractor shall not unreasonably encumber the
site, in the opinion of the Owner, with any materials, equipment or trailers nor shall he block the entrances or
otherwise prevent reasonable access to the site, other working and parking areas, completed portions of the
Work and/or properties, storage areas, areas of other facilities that are adjacent to the worksite. If the
Contractor fails or refuses to move said material, equipment or trailers within 24 hours of notification by the
Owner, to so do, the Owner shall have the right, without further notice, to remove, at the Contractor's expense,
any material, equipment and/or trailers which the Owner deems are in violation of this paragraph.
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3.14

CUTTING AND PATCHING OF WORK

3.14.1

The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or any separate
contractors by cutting, patching or otherwise altering any work, or by excavation.

3.14.2

Existing structures and facilities including but not limited to building, utilities, topography, streets, curbs, walks,
etc., that are damaged or removed due to required excavations or other construction work, shall be patched,
repaired or replaced by the Contractor to satisfaction of the Design Consultant and the Owner of such structures
and facilities and authorities having jurisdiction.

3.15

CLEANING UP

3.15.1

The Contractor at all times shall keep the premises free from accumulation of waste materials or rubbish caused
by his operations. If the Contractor fails to clean up during or at the completion of the Work, the Owner may
do so and the cost thereof shall be charged to the Contractor.

3.16

INDEMNIFICATION

3.16.1

To the fullest extent permitted by law, the Contractor shall, at his sole cost and expense, indemnify, defend,
and hold harmless the Owner and the Design Consultant and their agents, representatives, and employees
from and against all claims, actions, judgments, costs, liabilities, penalties, damages, losses and expenses,
including but not limited to attorneys' fees, arising out of or caused by any negligent act, error or omission of
the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for whose
acts any of them may be liable. The above obligation shall not be construed to negate, abridge, or otherwise
reduce any other right or obligation of indemnity, which would otherwise exist as to any party or person,
described in this Paragraph 3.16. The parties agree that this indemnification clause is an “evidence of
indebtedness” for purpose of N.C. Gen. Stat. § 6-21.2. The parties also specifically acknowledge that the
Owner is a public body and it is the intent of the parties that the Owner not incur any expenses when the
Contractor is solely responsible for the claims.

3.16.2

In any and all claims against the Owner or the Design Consultant or any of their agents, representatives, or
employees by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable, the indemnification obligation under this
Paragraph 3.16 shall not be limited in any way by Contractor’s insurance coverage required herein.

3.16.3

No provision of this Paragraph 3.16 shall give rise to any duties on the part of the Design Consultant or the
Owner, or any of their agents, representatives, or employees.

3.18

CONDITIONS AFFECTING THE WORK

3.18.1

The Contractor shall be responsible for taking all steps necessary to ascertain the nature and location of the
Work and the general and local conditions, which can affect the Work or the cost thereof. The Owner assumes
no responsibility for any understanding or representation about conditions affecting the Work made by any of
his officers, employees, representatives, or agents prior to the execution of the Contract, unless such
understandings or representations are expressly stated in the Contract Documents.

3.19

MISCELLANEOUS.

3.19.1

The Contractor shall provide documentation acceptable to the Owner showing the amount of MBE participation
(including a complete list of all subcontractors and their final subcontract amounts) and sales tax paid by the
Contractor and its subcontractors for materials purchased for Projects completed under this contract.

3.20

APPLICABLE LAWS.

3.20.1

This Contract and the relationship of the parties shall be governed by the laws of the state of North Carolina.

3.20.2

Contractor shall comply with all applicable laws and regulations in providing services under this
Contract. Contractor shall not employ any individuals to provide services to the Owner who are not authorized
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by federal law to work in the United States. Contractor represents and warrants that it is not presently debarred,
suspended, proposed for debarment, declared ineligible or voluntarily excluded from participation in this
Contract by any governmental department or agency. Contractor must notify Owner within thirty (30) days if
debarred by any government entity during this Contract. The Contractor represents that it is aware of and in
compliance with the Immigration Reform and Control Act and North Carolina law (Article 2 of Chapter 64 of the
North Carolina General Statutes) requiring use of the E-Verify system. The Contractor further warrants that it
will use the E-Verify system to verify employment eligibility of all its employees throughout the term of this
Contract, and that it will remain in compliance with all I-9 requirements throughout the term of this Contract. The
Contractor shall also ensure that any subcontractors use the E-Verify system at all times while providing
subcontracted services in connection with this Contract. Contractor is responsible for providing affordable health
care coverage to all of its full-time employees providing services to the school system. The definitions of
“affordable coverage” and “full-time employee” are governed by the Affordable Care Act and accompanying
IRS and Treasury Department regulations.
3.20.3

The Contractor also acknowledges that G.S. § 14-208.18 prohibits anyone required to register as a sex offender
under Article 27A of Chapter 14 of the General Statutes from knowingly being on the premises of any school.
The Contractor shall conduct or arrange to have conducted, at its own expense, sexual offender registry checks
on each of its employees, agents, ownership personnel, or contractors (“contractual personnel”) who will
engage in any service on or delivery of goods to school system property or at a school-system sponsored event,
except checks shall not be required for individuals who are solely delivering or picking up equipment, materials,
or supplies at: (1) the administrative office, provided that such office is not located at a school site; (2) nonschool sites; (3) schools closed for renovation; or (4) school construction sites. The checks shall include at a
minimum checks of the State Sex Offender and Public Protection Registration Program, the State Sexually
Violent Predator Registration Program, and the National Sex Offender Registry (“the Registries”). For the
Contractor’s convenience only, all of the required registry checks may be completed at no cost by accessing
the United States Department of Justice Sex Offender Public Website at http://www.nsopw.gov/. The
Contractor shall provide certification on the Sexual Offender Registry Check Certification Form that the registry
checks were conducted on each of its contractual personnel providing services or delivering goods under this
Agreement prior to the commencement of such services or the delivery of such goods. The Contractor shall
conduct a current initial check of the registries (a check done more than 30 days prior to the date of this
Agreement shall not satisfy this contractual obligation). In addition, the Contractor agrees to conduct the
registry checks and provide a supplemental certification form before any additional contractual personnel are
used to deliver goods or provide services pursuant to this Agreement. The Contractor further agrees to conduct
annual registry checks of all contractual personnel and provide annual certifications at each anniversary date
of this Agreement. The Contractor shall not assign any individual to deliver goods or provide services pursuant
to this Agreement if said individual appears on any of the listed registries. The Contractor agrees that it will
maintain all records and documents necessary to demonstrate that it has conducted a thorough check of the
registries as to each contractual personnel, and agrees to provide such records and documents to the Owner
upon request. The Contractor specifically acknowledges that the Owner retains the right to audit these records
to ensure compliance with this section at any time in the Owner’s sole discretion. Failure to comply with the
terms of this provision shall be deemed a material breach of the Agreement. In addition, the Owner may conduct
additional criminal records checks at the Owner’s expense. If the Owner exercises this right to conduct
additional criminal records checks, the Contractor agrees to provide within seven (7) days of request the full
name, date of birth, state of residency for the past ten years, and any additional information requested by the
Owner for all contractual personnel who may deliver goods or perform services under this Agreement. The
Contractor further agrees that it has an ongoing obligation to provide the Owner with the name of any new
contractual personnel who may deliver goods or provide services under the Agreement. The Owner reserves
the right to prohibit any contractual personnel of the Contractor from delivering goods or providing services
under this Agreement if the Owner determines, in its sole discretion, that such contractual personnel may pose
a threat to the safety or well-being of students, school personnel or others.

3.20.4

Anti-Nepotism. Contractor warrants that, to the best of its knowledge and in the exercise of due diligence, none
of its corporate officers, directors, or trustees and none of its employees who will directly provide services under
this Agreement are immediate family members of any member of the Board of Education or of any principal or
central office staff administrator employed by the Board. For purposes of this provision, “immediate family”
means spouse, parent, child, brother, sister, grandparent, or grandchild, and includes step, half, and in-law
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relationships. Should Contractor become aware of any family relationship covered by this provision or should
such a family relationship arise at any time during the term of this Agreement, Contractor shall immediately
disclose the family relationship in writing to the Superintendent of the Schools. Unless formally waived by the
Board, the existence of a family relationship covered by this Agreement is grounds for immediate termination
by Owner without further financial liability to Contractor.
3.20.5

Restricted Companies Lists. Contractor represents that as of the date of this Contract, Contractor is not
included on the Final Divestment List created by the North Carolina State Treasurer pursuant to N.C. Gen. Stat.
§ 147-86.58. Contractor also represents that as of the date of this Contract, Contractor is not included on the
list of restricted companies determined to be engaged in a boycott of Israel created by the North Carolina State
Treasurer pursuant to N.C. Gen. Stat. § 147-86.81.

3.21

COMPLIANCE WITH BOARD POLICIES AND PROCEDURES
The Contractor agrees to comply with the all of the Owner’s policies at all times that the Contractor, its
subcontractors and employees are on the Owner’s property. The Contractor acknowledges that Board policies
are available for review at the Owner’s website and agrees to comply with the policies. The Contractor also
agrees to comply with the following provisions:

3.21.1

The Contractor, its Subcontractors and employees shall not possess or carry, whether openly or concealed, any
gun, rifle, pistol, or explosive on any property owned by the Owner. This includes firearms locked in containers,
vehicles or firearm racks within vehicles. The Contractor, its Subcontractors and employees shall not cause,
encourage or aid a minor, who is less than 18 years old to possess or carry, whether openly or concealed, any
weapons on any property owned by the Owner.

3.21.2

The Contractor, its Subcontractors and employees, are prohibited from profane, lewd, obscene or offensive
conduct or language, including engaging in sexual harassment.

3.21.3

The Contractor and its Subcontractors shall not manufacture, transmit, conspire to transmit, possess, use or be
under the influence of any alcoholic or other intoxicating beverage, narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana or anabolic steroids, or possess, use, transmit or conspire to transmit
drug paraphernalia on any property owned by the Owner.

3.21.4

The Contractor and its Subcontractors may not at any time use or display tobacco or nicotine-containing
products, including but not limited to electronic cigarettes (e-cigarettes), on school premises, both indoor and
outdoor. The prohibition of the display of tobacco or nicotine products shall not extend to a display that has a
legitimate instructional or pedagogical purpose. For purposes of this Contract, “tobacco product” is defined to
include cigarettes, cigars, blunts, bidis, pipes, chewing tobacco, snuff, and any other items containing or
reasonably resembling tobacco, tobacco products, or any facsimile thereof. “Tobacco use” includes smoking,
chewing, dipping, or any other use of tobacco products.

3.21.5

The Contractor, its Subcontractors and employees shall not solicit from or sell to students or staff within the
Owner’s facilities or campuses, and shall not give gifts of any value to school system employees.

3.21.6

Operators of all commercial vehicles on any property owned by the Owner shall be subject to post-accident,
random, reasonable suspicion and follow-up testing for drugs and alcohol.

3.21.7

The Contractor, its Subcontractors and employees are prohibited from using access to the site pursuant to this
Agreement as a means to date, court, or enter into a romantic or sexual relationship with any student enrolled
in the School System. The Contractor agrees to indemnify the Owner for claims against the Owner resulting
from relationships which have occurred or may occur between a student and an employee of the Contractor or
Subcontractor.
END OF ARTICLE 3
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ARTICLE 4
SUBCONTRACTORS

4.1

DEFINITION

4.1.1

A Subcontractor is a person or entity who has a direct contract with the Contractor to perform any of the Work
at the site. The term Subcontractor may be referred to throughout the Contract Documents as if singular in
number and masculine in gender and means a Subcontractor or his authorized representative. The term
Subcontractor does not include any Separate Contractor or his subcontractors.

4.1.2

A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform
any of the Work at the site or who contracts to perform or supply any of the Work under the scope of a
Subcontractor’s subcontract. The term Sub-subcontractor may be referred to throughout the Contract
Documents as if singular in number and masculine in gender and means a Sub-subcontractor or an authorized
representative thereof.

4.1.3

Nothing contained in the Contract Documents is intended to, nor shall it create, any contractual relationship
between the Owner, the Design Consultant, or any of their agents, consultants, employees, independent
contractors, or representatives and any Subcontractor, Sub-subcontractor, Supplier or Vendor of the
Contractor, except the relationship between Owner and Contractor, but the Owner shall be entitled to
performance of all obligations intended for his benefit, and to enforcement thereof.

4.1.4

The Owner and Design Consultant will not deal directly with any Subcontractor, Sub-subcontractor or Material
Supplier. Communication will be made only through the Contractor. Subcontractor, Sub-subcontractors or
Material Suppliers shall route requests for information or clarification through the Contractor to the Design
Consultant.

4.2

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

4.2.1

The Contractor, in compliance with the requirements of the Contract Documents and within ten (10) days after
the Notice to Proceed, shall furnish in writing to the Owner the names of the persons or entities (including those
who are to furnish materials or equipment fabricated to a special design) proposed for each of the principal
portions of the Work. The Owner will promptly reply to the Contractor in writing stating whether or not the
Owner, after due investigation, has reasonable objection to any such proposed person or entity. Failure of the
Owner to reply within a reasonable time shall constitute notice of no reasonable objection. The Contractor
understands and agrees that no contractual agreement exists for any part of the Work under this Contract
between the Owner and any of the Contractor's Subcontractors or Sub-subcontractors. Further, the Contractor
understands and agrees that he alone is responsible to the Owner for the Work under this Contract and that
any review of Subcontractors or Sub-subcontractors by the Owner will not in any way make the Owner
responsible to any Subcontractor, nor responsible for the actions or failures of any Subcontractor or Subsubcontractor.

4.2.1.1

The Contractor shall identify in the list of names of the Subcontractors proposed, those Subcontractors that are
Historically Underutilized Businesses (HUB’s) and indicate the portion of the Work that each Subcontractor will
perform.

4.2.2

The Contractor shall not contract with any such proposed person or entity to whom the Owner has made
reasonable objection under the provisions of Paragraph 4.2.1. The Contractor shall not be required to contract
with anyone to whom he has a reasonable objection.

4.2.3

If the Owner has reasonable objection to any proposed person or entity under Paragraph 4.2.1, the Contractor
shall name a substitute to whom the Owner has no reasonable objection. The Contract Sum shall be increased
or decreased by the difference in cost occasioned by such substitution and an appropriate Change Order shall
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be issued, subject to an audit of said difference by the Owner; provided, however, that no increase in the
Contract Sum shall be allowed for any such substitution unless the Contractor has acted promptly and
responsively in submitting names as required by Paragraph 4.2.1 and the original proposed Subcontractor was:
(i) able to carry out his work under his proposed subcontract, (ii) able to comply with all applicable laws, (iii)
was an ongoing business in the field of his proposed subcontract, and (iv) had a labor force, capital and a
means of supply compatible with the scope of his proposed subcontract.
4.2.4

If the Owner requires a change of any proposed Subcontractor or person or organization previously accepted
by him on the Project, the Contract Sum shall be increased or decreased by the difference in cost occasioned
by such change and an appropriate Change Order shall be issued, subject to an audit by Owner.

4.2.5

The Contractor shall notify the Owner and the Design Consultant of any substitution for any Subcontractor
identified in accordance with Subparagraph 4.2.1.1. The Contractor shall make no substitution for any
Subcontractor, person or entity previously selected if the Owner or the Design Consultant makes reasonable
objection to such substitution. Also, Contractor may make no substitution of Subcontractors in violation of
applicable law.

4.2.6

If during the duration of the Project, the Contractor effects a substitution for any Subcontractor per Paragraph
5.2.5, or if additional subcontract opportunities become available, the Contractor shall make a good faith effort
to utilize Historically Underutilized Businesses (HUB’s).

4.3

SUBCONTRACTUAL RELATIONS

4.3.1

By an appropriate written agreement, the Contractor shall require each Subcontractor, to the extent of the Work
to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract Documents,
and to assume toward the Contractor all the obligations and responsibilities which the Contractor, by these
Contract Documents, assumes toward the Owner. Said agreement shall preserve and protect the rights of the
Owner under the Contract Documents with respect to the Work to be performed by the Subcontractor so that
the subcontracting thereof will not prejudice such rights, and shall allow to the Subcontractor, unless specifically
provided otherwise in the agreement between the Contractor and Subcontractor, the benefit of all rights,
remedies and redress against the Contractor that the Contractor, by these Contract Documents, has against
the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into similar
agreements with his Sub-subcontractors.
The Contractor shall make available to each proposed
Subcontractor, prior to the execution of the subcontract, copies of the Contract Documents to which the
Subcontractor will be bound by this Section 4.3, and identify to the Subcontractor any terms and conditions of
the proposed Subcontract which may be at variance with the Contract Documents. Each Subcontractor shall
similarly make copies of such Contract Documents available to his Sub-subcontractors.

4.3.2

The provisions herein regarding Subcontractor approvals shall in no way affect the liability of the Contractor to
the Owner regarding performance of all obligations by or payment of Subcontractors. Approval to subcontract
with any given Subcontractor shall not to any degree relieve the Contractor of his obligation to perform or have
performed to the full satisfaction of the Owner the Work required by this Contract.

4.3.3

The Contractor shall submit Notice to the Owner of any Claims by Subcontractors for which the Owner is
believed to be responsible, in strict conformance with the same time requirements and other procedures
established for the submission of the Contractor’s Claims to the Owner.

4.4

QUALIFICATION SUBMITTALS

4.4.1

Specific qualification submittals may be required of Subcontractors, installers and suppliers for certain critical
items of the Work. Required qualification submittals are set forth in detail in the Specifications and shall be
collected and submitted by the Contractor for review and approval by the Design Consultant. All information
required of a single Subcontractor, installer or supplier shall be contained in a single, complete submittal. The
Contractor shall submit the required qualification information within ten (10) days after receipt of the Design
Consultant's request.
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4.4.2

The Owner and Design Consultant shall reject any proposed Subcontractor, installer or supplier, or any
qualification submittals related thereto, for the following reasons:
.1

The Contractor's failure to submit requested information within the specified time; or

.2

The Contractor's failure to provide all of the requested information; or

.3

The Contractor's submission of a Subcontractor, installer or supplier, or qualifications thereof, which are
unacceptable in the judgment of the Owner or Design Consultant.

4.4.3

Should the Owner or Design Consultant have reasonable objection to any proposed Subcontractor, installer or
supplier, the Contractor shall submit another person or firm who are reasonably acceptable to the Owner and
Design Consultant.

4.5

PREPARATORY WORK

4.5.1

Before starting a portion of the Work, the Contractor and the responsible Subcontractor shall carefully examine
all preparatory work that has been executed to receive his work. The Subcontractor shall check carefully, by
whatever means are required, to ensure that his work and adjacent related work will finish to proper contours,
planes and levels. He shall promptly notify the Contractor and the Design Consultant of any defects or
imperfections in preparatory work, which will, in any way, affect satisfactory completion of his work. Absence
of such notification will be construed as an acceptance of preparatory work and later Claims of defects therein
will not be recognized.

4.5.2

Under no conditions shall a portion of the Work proceed prior to preparatory work having been completed,
cured, dried, and otherwise made satisfactory to receive such related work. Responsibility for timely installation
of all materials rests solely with the Contractor, who shall maintain coordination control at all times.

END OF ARTICLE 4
ARTICLE 5
WORK BY OWNER OR BY SEPARATE CONTRACTORS
5.1

OWNER'S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

5.1.1

The Owner reserves the right to perform work related to the Project with his own forces, and to award separate
contracts in connection with other portions of the Project or other work on the site under these or similar
Conditions of the Contract.

5.2

MUTUAL RESPONSIBILITY

5.2.1

Should the Contractor cause damage to the work or property of the Owner or of any separate contractor on the
Project, or to other work on the Site, or delay or interfere with the Owner's work on ongoing operations or
facilities or adjacent facilities or said separate contractor's work, the Contractor shall be liable for the same;
and, in the case of another contractor, the Contractor shall attempt to settle said claim with such other contractor
prior to such other contractor's institution of litigation or other proceedings against the Contractor.

5.2.2

Should a separate contractor cause damage to the Work or to the property of the Contractor or cause delay or
interference with the Contractor's performance of the Work, the Contractor shall present directly to said
separate contractor any claims it may have as a result of such damage, delay or interference (with an
information copy to the Owner) and shall attempt to settle its claim against said separate contractor prior to the
institution of litigation or other proceedings against said separate contractor.
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5.2.3.

In no event shall the Contractor seek to recover from the Owner or the Design Consultant, and the Contractor
hereby waives any claims against the Owner and Design Consultant relating to any costs, expenses (including,
but not limited to, attorney's fees) or damages or other losses incurred by the Contractor as a result of any
damage to the Work or property of the Contractor or any delay or interference caused by any separate
contractor.

5.3

COORDINATION OF THE WORK

5.3.1

By entering into this contract, Contractor acknowledges that there may be other contractors on the site whose
work will be coordinated with that of his own. Contractor expressly warrants and guarantees that he will
cooperate with other contractors and will do nothing to delay, hinder or interfere with the work of other separate
contractors, the Owner or Design Consultant. Contractor also expressly agrees that, in the event his work is
hindered, delayed, interfered with or otherwise affected by a separate contractor, his sole remedy will be a
direct action against the separate contractor as described in this Article 5. Contractor will have no remedy, and
hereby expressly waives any remedy, against the Owner and/or the Design Consultant on account of delay,
hindrance, interference or other event caused by a separate contractor.

END OF ARTICLE 5
ARTICLE 6
MISCELLANEOUS PROVISIONS
6.1

GOVERNING LAW

6.1.1

This contract shall be governed by the law of the State of North Carolina. The Contractor and Owner agree
that the county where the Project is located shall be the proper venue for any litigation arising out of this
Agreement.

6.1.2

Each and every provision of law and clause required by law to be inserted in this Contract shall be deemed to
be inserted herein and the Contract shall be read and enforced as though it were included herein. If through
mistake or otherwise, any such provision is not inserted or is not correctly or fully inserted, then upon the
application of either party, the Contract shall forthwith be physically amended to make such insertion.

6.2

CLAIMS AND DAMAGES

6.2.1

Should the Contractor or any of its Subcontractors suffer injury or damage to person or property because of
any act or omission of the Owner or Design Consultant, or of any of their employees, agents or others for whose
acts either is legally liable, the claim on behalf of the Contractor or its subcontractors shall be made in writing
to the Owner within 10 days after the first observance of such injury or damage; otherwise, the Contractor shall
have waived any and all rights he may have against the Owner or the Design Consultant, or their employees,
representatives and agents. The Contractor shall indemnify, defend and hold the Owner harmless from any
claim by a Subcontractor that is waived because it is not filed in strict conformance with this paragraph or any
other provision of this Agreement regarding claims.

6.4

RIGHTS AND REMEDIES

6.4.1

The duties and obligations of the Contractor imposed by the Contract Documents and the rights and remedies
of the Owner available thereunder shall be in addition to and not a limitation of any duties, obligations, rights
and remedies otherwise imposed or available by law.

6.4.2

Except as may be specifically agreed in writing, the failure of the Owner or the Design Consultant to insist in
any one or more instances upon the strict performance of any one or more of the provisions of this Contract,
or to exercise any right herein contained or provided by law, shall not be construed as a waiver or
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relinquishment of the performance of such provisions or right(s) or of the right to subsequently demand such
strict performance or exercise such right(s), and the rights shall continue unchanged and remain in full force
and effect.
6.4.3

The Contractor agrees that he can be adequately compensated by money damages for any breach of this
Contract which may be committed by the Owner and hereby agrees that no default, act, or omission of the
Owner or the Design Consultant, except for failure to make progress payments as required by the Contract
Documents, shall constitute a material breach of the Contract entitling the Contractor to cancel or rescind the
provisions of this Contract or (unless the Owner shall so consent or direct in writing) to suspend or abandon
performance of all or any part of the Work. The Contractor hereby waives any and all rights and remedies to
which he might otherwise be or become entitled, save only his right to money damages.

6.4.4

Contractor and Owner acknowledge that the Contract Documents shall not be construed against Owner due to
the fact that they may have been drafted by Owner. For purposes of construing the Contract Documents, both
Contractor and Owner shall be considered to have jointly drafted the Contract Documents.

6.4.5

In the event that Owner incurs attorney’s fees or litigation expenses in connection with enforcing or protecting
its rights under the Contract Documents or defending any claim or lawsuit brought against it arising out of the
Work or the Contract Documents, Contractor shall reimburse Owner for such reasonable attorney's fees and
expenses.

6.5

TESTS AND INSPECTIONS

6.5.1

If the Contract Documents, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the Work to be inspected, tested, or approved, the Contractor shall give the
Owner timely notice of its readiness so the Design Consultant and the Owner may observe such inspection,
testing or approval. The Contractor shall bear all costs of such inspections, tests or approvals conducted by
public authorities. Unless otherwise provided, the Owner shall bear all costs of other inspections, tests or
approvals.

6.5.2

Unless otherwise stipulated in other Contract Documents, the Contractor shall pay for all utilities required for
testing of installed equipment of all of his work and work of each Subcontractor. Boiler fuel other than gas shall
be provided by Subcontractor furnishing boilers. Labor and supervision required for making such tests shall
be provided at no additional cost to the Owner.

6.5.3

If the Design Consultant or the Owner determines that any Work requires special inspection, testing, or approval
which Subparagraph 6.51 does not include, the Owner will instruct the Contractor to order such special
inspection, testing or approval, and the Contractor shall give notice as provided in Subparagraph 6.51. If such
special inspection or testing reveals a failure of the Work to comply (1) with the requirements of the Contract
Documents, or (2) with respect to the performance of the Work, with laws, ordinances, rules, regulations, or
orders of any public authority having jurisdiction, the Contractor shall bear all costs thereof, including
compensation for the Design Consultant's and Owner's additional construction management expenses made
necessary by such failure.

6.6

UNENFORCEABILITY OF ANY PROVISION

6.6.1

If any provision of this Contract is held as a matter of law to be unenforceable or unconscionable, the remainder
of the Contract shall be enforceable without such provision.

6.7

ATTORNEYS' FEES AND OTHER EXPENSES

6.7.1

The Contractor hereby agrees that he will not submit, assert, litigate or otherwise pursue any frivolous or
unsubstantiated claims or claims he has specifically waived under the terms of the Contract Documents. In the
event that the Contractor's or its Subcontractor’s claims, or any separate item of a claim, is without substantial
justification, the Contractor shall reimburse the Owner or Design Consultant for all costs and expenses
associated with defending such claim or separate item, including but not limited to, attorneys' fees, audit costs,
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accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, or services and any other consultant costs.
6.7.2

If the Contractor breaches any obligation under the Contract Documents, the Contractor shall reimburse the
Owner and Design Consultant for all costs and expenses incurred by the Owner relating to such breach,
including but not limited to attorneys' fees, audit costs, accountants' fees, expert witness' fees, additional Design
Consultant expenses, additional construction management expenses, and any other consultant costs.

6.7.3

If the Owner or Design Consultant prevails in a claim brought against the Contractor, including but not limited
to, claims for fraud or misrepresentation, overpayment, defective work, delay damages, and recovery of
termination expenses, the Contractor shall reimburse the Owner and Design Consultant for all costs and
expenses incurred by them relating to such claim, including but not limited to attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, and any other consultant costs.

6.8

SUCCESSORS AND ASSIGNS

6.8.1

The Owner and the Contractor each binds himself, his partners, successors, assigns and legal representatives
to the other party hereto and to the partners, successors, assigns and legal representatives of such other party
in respect to all covenants, agreements and obligations contained in the Contract Documents. The Contractor
shall not assign the Contract or sublet it as a whole without the written consent of the Owner, nor shall the
Contractor assign any moneys due or to become due to him hereunder, without the previous written consent
of the Owner and the Contractor's Surety.
END OF ARTICLE 6
ARTICLE 7
TIME

7.1

DEFINITIONS

7.1.1

Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantial and Final Completion of the Work, as defined in Subparagraph 7.1.3 and 7.1.4, including any
allowances and alternates. The Contractor shall complete his Work within Contract Time, unless the Contract
Time is modified.

7.1.2

The date of commencement of the Work is the date established in a notice to proceed. If there is no notice to
proceed, it shall be the date of the Owner-Contractor Agreement or such other date as may be established
therein. The Contractor shall not commence Work or store materials or equipment on site until written Notice
to Proceed is issued or until the Contractor otherwise receives the Owner's written consent.

7.1.3

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and the Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so the Owner can fully occupy and utilize the Work or designated portion thereof
for the use for which it is intended, with all of the Project's parts and systems operable as required by the
Contract Documents. Only incidental corrective work and any final cleaning beyond that needed for the Owner's
full use may remain for final completion. The issuance of a temporary or final certificate of occupancy shall not,
in itself, constitute Substantial Completion. Educational operational systems such as voice, data, security
cameras, security card readers, security motion detection systems and building automation systems including
functional graphics at the site are required for Substantial Completion.

7.1.4

The date of Final Completion of the work is the date certified by the Design Consultant and the Owner when
the Work is totally complete, to include punch list work, in accordance with the Contract Documents and the
Owner may fully occupy and utilize the work for the use for which it is intended. The issuance of a temporary
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or final certificate of occupancy shall not, in itself, constitute Final Completion.
7.2

DELAYS AND EXTENSIONS OF TIME

7.2.1

The time during which the Contractor or any of its subcontractors delayed in the performance of the Work by
the acts or omissions of the Owner, Design Consultant or their employees or agents, acts of God, unusually
severe and abnormal climatic conditions, fires, floods, epidemics, quarantine restrictions, strikes, riots, civil
commotions or freight embargoes, or other conditions beyond the Contractor's or its subcontractors’ control
and which the Contractor or its subcontractors could not reasonably have foreseen and provided against, shall
be added to the time for completion of the Work (i.e., the Contract Time) stated in the Agreement; provided,
however, that no claim by the Contractor for an extension of time for delays will be considered unless made in
strict compliance with the requirements of this Article and other provisions of the Contract Documents.

7.2.1.1

For excessive inclement weather, the Contract time will not be extended due to reasonably anticipated
inclement weather or for delays in the aftermath of inclement weather, reasonably anticipated or excessive.
The time for performance of this Contract, as stated in the Contract Documents, includes an allowance for
calendar days which may not be available for construction out-of-doors; for the purposes of this Contract, the
Contractor agrees that the number of calendar days per month based on a five-year average shall be
considered reasonably anticipated inclement weather and planned for in the construction schedule per the
Contract. Unless the Contractor can substantiate to the satisfaction of the Owner that there was greater than
the reasonably anticipated inclement weather considering the time from the Notice to Proceed until the date
established for substantial completion using data from the national weather service station noted in the
Supplemental General Conditions or a weather station acceptable to the Owner and that such alleged greater
than reasonably anticipated inclement weather actually delayed the Work or portions thereof which had an
effect upon the Contract time, the Contractor shall not be entitled to an extension of time.
Also, the Contractor agrees that the calculation of the number of excessive inclement weather days shall be
the number of days in excess of the five-year average for each month, in which precipitation exceeded one
tenth (.10) inch, or in which the highest temperature was 32 degrees For less as recorded at the approved
weather station. Rain days from hurricanes and tropical storms not causing damage in the county where the
Project is located shall be deemed inclement weather days.
If the total accumulated number of calendar days lost to excessive inclement weather, from the Notice to
Proceed until the date established for substantial completion, exceeds the total accumulated number to be
reasonably anticipated for the same period from the table above, time for completion will be extended by the
number of calendar days needed to include the excess number of calendar days lost. No extension of time will
be made for days due to excessive inclement weather occurring after the date established for substantial
completion. No change in Contract sum will be authorized because of adjustment of Contract time due to
excessive inclement weather.

7.2.2

Should a time extension be granted for Substantial Completion the date for Final Completion shall be
appropriately adjusted unless specifically stated otherwise.

7.2.3

Neither the Owner nor the Design Consultant shall be obligated or liable to the Contractor or its Subcontractors
for, and the Contractor hereby expressly waives any claims against the Owner and the Design Consultant on
account of any indirect or direct damages, costs or expenses of any nature which the Contractor, its
Subcontractors, or Sub-subcontractors or any other person may incur as a result of any delays, interferences,
changes in sequence or the like, which are reasonable, foreseeable, contemplated, or avoidable by Contractor,
and it is understood and agreed that the Contractor’s sole and exclusive remedy in any such events shall be
an extension of the Contract Time in accordance with the Contract Documents, unless the delays, interferences,
changes in sequence or the like arise solely from or out of any act or omission of the Owner or the Design
Consultant, or their agents, employees, consultants or independent. The Contractor shall not be entitled to any
damages pursuant to this section if there are any concurrent delays for which the Owner and/or the Design
Consultant are not solely responsible.

7.2.4

Subject to other provisions of the Contract, the Contractor may be entitled to an extension of the Contract Time
(but no increase in the Contract Sum) for delays arising from unforeseeable causes beyond the control and
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without the fault or negligence of the Contractor, his Subcontractors or suppliers, unless caused solely by the
Owner or Design Consultant.
7.2.5

The Contractor and its subcontractors shall not be entitled to and hereby expressly waives any extension of time
resulting from any condition or cause unless said claim for extensions of time is made in writing to the Owner
within ten (10) days of the first instance of delay.
END OF ARTICLE 7
ARTICLE 8
PAYMENTS AND COMPLETION

8.1

SCHEDULE OF VALUES

8.1.1

Before the first Application for Payment, the Contractor shall submit to the Owner a schedule of values allocated
to the various portions of the Work.

8.2

APPLICATIONS FOR PAYMENT

8.2.1

Prior to the date for each progress payment established in the Owner-Contractor Agreement, the Contractor,
shall submit to the Owner an itemized Application for Payment including a completed Contractor’s Sales Tax
Report (attached hereto as Appendix A) for all items provided by the Contractor or any Subcontractors included
in the application. The Contractor shall also certify that he has paid all due and payable amounts for which
previous certificates for payment were issued and payments received from the Owner and that the work for
which payment is requested has been completed.

8.2.2

The Owner will retain funds from each progress payment to the maximum extent allowed by N.C. General
Statute 143-134.1 until the Work is finally completed and accepted, whether or not the Owner has occupied
any or all of the Project before such time. If a reduction in retainage has been made or the Owner stops
withholding retainage for any reason, the Owner may increase or commence the retainage as authorized by
N.C. Gen. Stat. 143-134.1.

8.2.3

Owner will be under no obligation to make payment to the Contractor on account of materials or equipment not
incorporated in the Work. Materials once paid for by the Owner become the property of the Owner and may
not be removed from the work site without the Owner's written permission.

8.2.4

The Contractor warrants that title to all Work, materials and equipment covered by an Application for Payment
will pass to the Owner either by incorporation in the construction or upon the receipt of payment by the
Contractor, whichever occurs first, free and clear of all liens, claims, security interests or encumbrances,
hereinafter referred to in this Article 8 as "liens”.

8.2.5

All invoices shall show the following:
.1 Total amount of contract
.2 Amount of change orders
.3 Total value of completed work
.4 Amount retained by Owner
.5 Amount due Contractor

8.3

CERTIFICATES FOR PAYMENT

8.3.1

By signing a Certificate for Payment, the Design Consultant shall not thereby be deemed to represent that it
has made exhaustive or continuous on-site inspections to check the quality or quantity of the Work or that it
has reviewed the construction means, methods, techniques, sequences, or procedures, or that it has made any
examination to ascertain how or for what purpose the Contractor has used the moneys previously paid on
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account of the Contract Sum.
8.4

PROGRESS PAYMENTS

8.4.1

The Contractor shall promptly pay each Subcontractor (including suppliers, laborers, and material-men)
performing labor or furnishing material for the Work, upon receipt of payment from the Owner.

8.4.2

No Certificate for a progress payment, nor any progress payment, nor any partial or entire use or occupancy of
the Project by the Owner, shall constitute an acceptance of any Work not in accordance with the Contract
Documents.

8.4.3

The Contractor shall not submit more than one pay application during any 30-day period.

8.5

PAYMENTS WITHHELD

8.5.1

The Design Consultant may decline to certify payment and may withhold their Certificate in whole or in part, to
the extent the Design Consultant deems necessary to reasonably protect the Owner from loss associated with
unsatisfactory job progress, defective construction, disputed work, claims or any other similar issue. If the
Design Consultant is unable to make representations to the Owner and to certify payment in the amount of the
Application, it will notify the Contractor as provided herein. The Design Consultant may also decline to certify
payment because of subsequently discovered evidence or subsequent observations that may nullify the whole
or any part of any Certificate for Payment previously issued to such extent as may be necessary in its opinion
to protect the Owner from loss.

8.6

FAILURE OF PAYMENT

8.6.1

Payments due and unpaid under the Contract Documents shall not bear interest.

8.7

SUBSTANTIAL COMPLETION

8.7.1

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so Owner can fully occupy and utilize the Work for the use for which it is intended,
with all of the Project’s parts and systems operable as required by the Contract Documents. Only incidental
corrective work and any final cleaning beyond that needed for Owner’s full use may remain for Final Completion.
The Contractor shall be solely responsible for the cost to repair or replace any work damaged or destroyed prior
to the Date of Substantial Completion.

8.7.2

When the Design Consultant and the Owner on the basis of an inspection jointly determine that the Work or
designated portion thereof is substantially complete, they will then prepare a Certificate of Substantial
Completion which shall establish the Date of Substantial Completion, shall state the responsibilities of the
Owner and the Contractor for security, maintenance, heat, utilities, damage to the Work, and insurance, and
shall fix the time within which the Contractor shall complete the items listed therein. Warranties required by the
Contract Documents shall commence on the Date of Substantial Completion of the Work or designated portion
thereof unless otherwise provided in the Certificate of Substantial Completion. The Contractor shall provide
operation & maintenance manuals, and operation training to the Owner as required by the Contract Documents
prior to Substantial Completion. The Owner’s occupancy of incomplete work shall not alter the Contractor’s
responsibilities pursuant to this section.

8.7.3

The acceptance of Substantial Completion payment shall constitute a waiver of all claims by the Contractor and
its Subcontractors except those previously made in writing and identified by the Contractor as unsettled at the
time the Contractor submits the Application for Payment for Substantial Completion, and except for the
retainage sums due at final acceptance. The Contractor shall indemnify and hold the Owner harmless against
any claims by its Subcontractors that are waived because they were not made in writing and identified by the
Contractor as unsettled when the Contractor submitted the Application for Payment for Substantial Completion.

Roofing General Conditions – July 11, 2019

GC-20

Back to Agenda

8.7.4

The issuance of the Certificate of Substantial Completion does not indicate final acceptance of the project by
the Owner, and the Contractor is not relieved of any responsibility for the project except as specifically stated
in the Certificate of Substantial Completion.

8.7.5

There will be two inspections by the Design Consultant at Substantial Completion:
.1
.2

To generate a list of items to be completed or corrected before Owner takes possession of the
Work.
To check that the list of items has been completed before issuing Final Payment.

Any additional inspections by the Design Consultant requested by Contractor to complete the Punch List shall
result in money being withheld from the Final Payment to cover the cost of these additional inspections
8.8

FINAL COMPLETION AND FINAL PAYMENT

8.8.1

When the Design Consultant and the Owner find the Work acceptable under the Contract Documents and the
Contract fully performed, they will approve a final Certificate of Payment stating that to the best of their
knowledge, information and belief, and on the basis of their observations and inspections, the Work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor, and noted in said final Certificate, is due and payable, except for an amount
mutually agreed upon for any work remaining incomplete or uncorrected for which the Owner is entitled a credit
under the Contract Documents. If the Design Consultant and the Owner find the Work to be incomplete or
unacceptable, the costs of reinspections shall be paid by the Contractor.

8.8.2

Final Payment shall not become due until the Contractor provides to the Design Consultant and Owner: three
(3) copies of any of the following required:
.1
.2
.3
.4
.5
.6
.7
.8
.9
.10
.11
.12
.13

8.8.3

8.8.4

Final Change Order
Final Application for Payment
Consent of Surety to Final Payment - AIA G707(if applicable)
Contractor’s Affidavit of Release of Liens - AIA G706A
Contractor’s Affidavit of Payment of Debts and Claims - AIA G706;
Certificate of Occupancy (if applicable)
Contractor’s Warranty, notarized
Warranty Summary Sheet with Original Warranties (if not included in O & M Manuals)
Certification Letter from Contractor that no Asbestos-Containing Materials were used on the
project
Final List of Subcontractors (name, address, phone, fax nos.)
Record Drawings (As-Built) - 1 set
Operation and Maintenance Manuals - 3 sets
Other project close-out submittals, as required by the Contract Documents.

Neither the final payment nor the remaining retained percentage shall become due until the Work is free and
clear of any and all liens and the Contractor submits to the Owner:
.1

an affidavit that all payrolls, bills for materials and equipment, and other indebtedness connected with the
Work for which the Owner or his property might in any way be responsible, have been paid or otherwise
satisfied;

.2

if required by the Owner, other data establishing payment or satisfaction of all such obligations, such as
receipts, releases and waivers of liens arising out of the Contract, to the extent and in such form as may
be designated by the Owner; and

.3

As-built drawings, and other project closeout submittals, as required by the Owner.

The making of final payment shall constitute a waiver of all claims by the Owner against the Contractor except
those arising from:
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.1

unsettled liens, and claims against the Owner or the Design Consultant, or their employees, agents, or
representatives,

.2

faulty, defective or non-conforming Work discovered or appearing after Substantial or Final Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any warranties contained in or required by the Contract Documents,

.5

damages incurred by the Owner resulting from lawsuits brought against the Owner, the Design Consultant,
or their agents, employees or representatives because of failures or actions on the part of the Contractor,
his Subcontractors, Sub-subcontractors, or any of their employees, agents or representatives, or

.6

fraud or bad faith committed by the Contractor or any subcontractor or supplier during performance of work
but discovered by Owner after Final Payment.

8.8.5

The acceptance of final payment shall constitute a waiver of all claims by the Contractor except those previously
made in writing and identified by the Contractor as unsettled at the time of the final Application for Payment

8.9

LIQUIDATED DAMAGES

8.9.1

Should the Contractor fail to substantially complete the Work on or before the date stipulated for Substantial
Completion (or such later date as may result from extension of time granted by Owner), he shall pay the Owner,
as Substantial Completion liquidated damages the daily amount stated in the Supplementary Conditions for
each consecutive calendar day that terms of the contract remain unfulfilled beyond the date allowed by the
Contract, which sum is agreed upon as a reasonable and proper measure of damages which the Owner will
sustain per day by failure of the Contractor to complete work within time as stipulated; it being recognized by
the Owner and the Contractor that the injury to the Owner which could result from a failure of the Contractor to
complete on schedule is uncertain and cannot be computed exactly. In no way shall costs for liquidated
damages be construed as a penalty on the Contractor.

8.9.2

For each consecutive calendar day that the Work remains incomplete after the date established for Final
Completion, the Contractor shall pay or Owner will retain the daily amount stated in the Supplementary
Conditions as Final Completion Liquidated Damages from the compensation otherwise to be paid to the
Contractor. This amount is the minimum measure of damages the Owner will sustain due to the delay in the
completion of all remedial work, the delay in the correction of the deficient work, the disruption to the school
and the learning environment, the cost of contract management time and resources, administration time, and
the inability to use the facilities fully. This amount is in addition to the liquidated damages prescribed above for
Substantial Completion.

8.9.3

The amount of liquidated damages set forth above and in the corresponding Supplementary Conditions shall
be assessed cumulatively. The items of cost included in the assessment of liquidated damages are as defined
in the General Conditions. This provision for liquidated damages does not bar Owner's right to enforce other
rights and remedies against Contractor, including but not limited to, specific performance or injunctive relief.

8.10

OWNER'S RIGHT TO OCCUPY INCOMPLETE WORK

8.10.1

Should the Project, or any portion thereof, be incomplete for Substantial or Final Completion at the scheduled
date or dates, the Owner shall have the right to occupy any portion of the Project. In such an event, the
Contractor shall not be entitled to any extra compensation on account of said occupancy by the Owner or by
the Owner's normal full use of the Project, nor shall the Contractor interfere in any way with said normal full use
of the Project. Further, in such an event, the Contractor shall not be entitled to any extra compensation on
account of the Owner's occupancy and use of the Project, nor shall the Contractor be relieved of any
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responsibilities of the Contract including the required times of completion. Such occupancy by the Owner shall
not, in itself, constitute Substantial or Final Completion.
END OF ARTICLE 8
ARTICLE 9
INSURANCE AND BONDS
9.1.1

CONTRACTOR’S INSURANCE AND BONDS
The Contractor shall purchase and maintain in companies properly licensed by the Insurance Department
of the State of North Carolina and acceptable to the Owner such insurance as will protect him, the Owner,
and the Owner’s agents, representatives, and employees from claims which may arise out of or result from
the Contractor’s operations under the Contract, whether such operations be by himself or by any
Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable. Such insurance shall include:

9.1.1.1

9.1.1.2

Worker’s Compensation including Occupational Disease and Employer’s Liability Insurance
.1

Statutory - Amount and coverage as required by State of North Carolina Worker’s Compensation
laws

.2

Employer’s Liability
$1,000,000 Each Accident
$1,000,000 Policy Limit
$1,000,000 Each Employee

Commercial General Liability (Occurrence Form) - The Contractor shall provide during the life of this
Contract such Commercial General Liability (Occurrence Form) Insurance as shall protect Contractor and
any Subcontractor performing work under this Contract from claims for damages for Bodily Injury including
accidental death, as well as from claims for Property Damage which may arise from operations under this
Contract, whether such operations be by himself or by any Subcontractor or by anyone directly or indirectly
employed by either of them. This insurance shall be on the Standard Insurance Services Office, Inc. (ISO)
Commercial Liability Occurrence Form. The Contractor shall procure insurance coverage for direct
operations, sublet work, elevators, contractual liability and completed operations with limits not less than
those stated below:
A Combined Single Limit for Bodily Injury, Property Damage and Personal Injury of:
$2,000,000
$2,000,000
$1,000,000
$1,000,000
$
5,000

General Aggregate (except Products - Completed Operations) Limit
Products - Completed Operations Aggregate Limit
Personal and Advertising Injury Limit
Each Occurrence Limit
Medical Expense

9.1.1.3

Property Damages, including Broad Form Property Damage and Explosion, Collapse, Underground
property damage coverages, and blasting, where necessary.

9.1.1.4

Completed Operations Liability: Continuous coverage in force for one year after completion of Work.

9.1.1.5

Commercial Automobile Insurance, including coverage for owned, non-owned and hired vehicles - with
limits not less than a Combined Single Limit for Bodily Injury and Property Damage of $1,000,000.

9.1.1.6

Umbrella Liability Insurance: Policy to ‘pay on behalf of the Insured’ with Limits of Liability: $1,000,000.
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9.2

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the Work. These Certificates shall contain a provision that coverages afforded under the policies will not
be canceled until at least thirty (30) days prior written notice has been given to the Owner. Failure to
provide such notice shall not limit the liability of the Insurer, its agents or representatives.

9.3

All insurance policies required in this Article, except Worker’s Compensation and Commercial Automobile,
shall name the Owner as additional named insured for the insurance. The Owner shall be included in the
definition of “insured” in the Commercial Automobile Policy.

9.4

Contractor shall not commence work under this Contract until he has obtained all the insurance and bonds
required under Article 5 of this Contract and until such insurance and bonds have been approved by the
Owner, nor shall Contractor allow any subcontractor to commence work on his subcontract until all similar
insurance required of the subcontractor has been so obtained and approved. Approval of the insurance
by Owner shall not relieve or decrease the liability of Contractor hereunder.

9.5

The Commercial General Liability and Workers Compensation Policies provided by Contractor shall have
endorsements waiving subrogation against Owner.

9.6

PROPERTY INSURANCE. Contractor shall provide the following property insurance:

9.6.1

Unless stated otherwise in the Supplemental Conditions, Contractor shall purchase and at all times
maintain such insurance as will protect Contractor, Owner, Subcontractors and Sub-subcontractors from
loss or damage to Work or property in the course of construction, including all machinery, materials and
supplies on the premises or in transit thereto and intended to become a part of the finished work until Final
Completion. This insurance shall be in the form of ‘Builder’s Risk Covered Cause of Loss Form’ to include,
but not limited to, theft, collapse, earth movement and flood. Any deductible provision in such insurance
shall not exceed $5,000.00. Notwithstanding any such deductible provision, Contractor shall remain solely
liable for the full amount of any item covered by such insurance.

9.6.2

If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial
Completion thereof, such occupancy or use shall not commence prior to a time mutually agreed to by
Owner and Contractor, and to which the insurance company or companies providing the property
insurance have consented by endorsement to the policy or policies. This insurance shall not be canceled
or lapsed on account of such partial occupancy or use. Consent of Contractor and of the insurance
company or companies to such occupancy or use shall not be unreasonably withheld.

9.7

Owner shall be under no obligation to review any Certificates of Insurance provided by Contractor, or to
check or verify Contractor’s compliance with any and all requirements regarding insurance imposed by the
Contract Documents. Contractor is fully liable for the amounts and types of insurance required herein and
is not excused should any policy or certificate of insurance provided by Contractor not comply with any
and all requirements regarding insurance imposed by the Contract Documents.

9.8

All insurance companies providing the above insurance shall be licensed by the Insurance Department of
the State of North Carolina and maintain a rating by AM Best or a similar rating company with a minimum
of an “A-” rating.

9.9

PERFORMANCE AND PAYMENT BONDS
“If required by law, or in the Supplemental Conditions or the Contract Documents, Contractor must provide
performance and payment bonds each in the amount of the Contract Sum. Such bonds shall be on forms
acceptable to Owner and issued by surety companies licensed to do business in North Carolina and having
a rating of at least AM Best “A” rating. Contractor may, at its option, make deposit in the form of certified
check with Owner in lieu of the performance and payment bonds in an amount equal to the Contract Sum
for each such bond, for a total of 200% of the Contract Sum.”
END OF ARTICLE 9
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ARTICLE 10
CHANGES IN THE WORK
10.1

CHANGE ORDERS

10.1.1

The Owner may, at any time, by written order designated or indicated to be a Change Order, make any
change or modification in the Work or add to the Work within the general scope of the Contract.

10.2

OWNER DIRECTED CHANGES REQUIRING AN INCREASE IN CONTRACT SUM.

10.2.1

If the Change in the Work will result in an increase in the Contract Sum, the Owner shall have the right to require
the performance thereof on a lump sum basis, a unit price basis or a time and material basis, all as hereinafter
more particularly described (the right of the Owner as aforesaid shall apply with respect to each such Change
in the Work).
If the Owner elects to have the Change in the Work performed on a lump sum basis, its election shall be based
on a lump sum Proposal which shall be submitted by the Contractor to the Owner within seven (7) days of the
Contractor's receipt of a request therefore (but the Owner's request for a lump sum Proposal shall not be
deemed an election by the Owner to have the Change in the Work performed on a lump sum basis). The
Contractor's Proposal shall be itemized and segregated by labor and materials for the various components of
the Change in the Work (no aggregate labor total will be acceptable) and shall be accompanied by signed
Proposals of any Subcontractors who will perform any portion of the Change in the Work and of any persons
who will furnish materials or equipment for incorporation therein. The Proposal shall also include the
Contractor's estimate of the time required to perform said changes. The Contractor shall provide any
documentation that may be requested by the Owner or Architect to support the change proposal, including but
not limited to payroll records, insurance rates, material quotes, and rental quotes. The Change Proposal Forms
attached as Appendix B shall be used to submit change proposals on the Project.
The portion of the Proposal relating to labor, whether by the Contractor's forces or the forces of any of its
Subcontractors, may include reasonably anticipated gross wages of job site labor, including foremen, who will
be directly involved in the Change in the Work (for such time as they will be so involved), plus payroll costs
(including premium costs of overtime time, if overtime is anticipated, Social Security, Federal or State
unemployment insurance taxes and fringe benefits required by collective bargaining agreements entered into
by the Contractor or any such Subcontractor in connection with such labor) and up to fifteen percent (15%) of
such anticipated gross wages, but not payroll costs, as overhead and profit for the Contractor or any such
Subcontractor, as applicable (said overhead and profit to include all supervision except foremen). Payroll costs
are limited to 39% of the net pay of the worker.
The portion of the Proposal relating to materials may include the reasonably anticipated direct costs to the
Contractor or to any of its Subcontractors of materials to be purchased for incorporation in the Change in the
Work, plus transportation and applicable sales and use taxes and up to fifteen percent (15%) of said direct
material costs as overhead and profit for the Contractor or any such Subcontractor (said overhead and profit to
include all small tools), and may further include the Contractor's and any of its Subcontractor's reasonably
anticipated rental costs in connection with the Change in the Work (either actual or discounted local published
rates), plus up to eight percent (8%) thereof as overhead and profit for the Contractor or any such
Subcontractors, as applicable. The Contractor shall provide an itemized breakdown of all transportation and
shipping costs, including receipts documenting the expenses. Notwithstanding the above, overhead and profit
shall not be applied to any sales tax paid for any purpose or to any transportation or shipping costs incurred by
the Contractor or any subcontractor. If any of the items included in the lump sum Proposal are covered by unit
prices contained in the Contract Documents, the Owner may, if it requires the Change in the Work to be
performed on a lump sum basis, elect to use these unit prices in lieu of the similar items included in the lump
sum Proposal, in which event an appropriate deduction will be made in the lump sum amount prior to the
application of any allowed overhead and profit percentages. No overhead and profit shall be applied to any
unit prices.
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The lump sum Proposal may include up to eight percent (8%) of the amount which the Contractor will pay to
any of its Subcontractors for Changes in the Work as overhead and profit for the Contractor. The Contractor
shall not be reimbursed for the costs of the Subcontractors’ Payment and Performance Bonds, as such bonding
is not required by the Owner.
10.2.2

In the event that the Contractor fails to submit his Proposal within the designated period, the Owner may order
the Contractor to proceed with the Change to the Work and the Contractor shall so proceed. The Owner shall
unilaterally determine the reasonable cost and time to perform the Work in question, which determination shall
be final and binding upon the Contractor. The Contractor may dispute such action in accordance with the Article
15.

10.2.3

In the event that the parties are unable to agree as to the reasonable cost and time to perform the Change in
the Work based upon the Contractor's Proposal and the Owner does not elect to have the Change in the Work
performed on a time and material basis, the Owner may choose to make a determination of the reasonable cost
and time to perform the Change in the Work, based upon its own estimates, the Contractor's submission or a
combination thereof. A Construction Change Directive shall be issued in this case for the amounts of cost and
time determined by the Owner and shall become final and binding upon the Contractor, subject to Contractor’s
right to dispute such action in accordance with Article 10.9. Owner has the right to direct by Construction
Change Directive a Change in the Work, which is the subject of such Change Order. Failure of the parties to
reach agreement regarding the cost and time of the performing the Construction Change Directive, shall not
relieve the Contractor from performing the Change in the Work promptly and expeditiously.

10.2.3.1

The Owner reserves the right to reject the Contractor's Proposal for a Change in the Work and to elect to
perform said Work using a Separate Contractor. Under such circumstances, all provisions of Article 6 shall be
in force.

10.2.4

If the Owner elects to have the Change in the Work performed on a time and material basis, the same shall be
performed, whether by the Contractor's forces or the forces of any of its Subcontractors or Sub-subcontractors,
at actual cost to the entity performing the Change in the Work (without any charge for administration, clerical
expense, supervision or superintendence of any nature whatsoever, including foremen, or the cost, use or rental
of tools or plant), plus fifteen percent (15%) thereof as the total overhead and profit (except that said fifteen
percent (15%) shall not be applied against any payroll costs, as set forth in Paragraph 10.2.1.) The Contractor
shall submit to the Owner daily time and material tickets, on a daily basis to include the identification number
assigned to the Change in the Work, the location and description of the Change in the Work, the classification
of labor employed (and names and social security numbers), the materials used, the equipment rented (not
tools) and such other evidence of cost as the Owner may require. The Owner may require authentication of all
time and material tickets and invoices by persons designated by the Owner for such purpose. The failure of
the Contractor to secure any required authentication shall, if the Owner elects to treat it as such, constitute a
waiver by the Contractor of any Claim for the cost of that portion of the Change in the Work covered by a nonauthenticated ticket or invoice; provided, however, that the authentication of any such ticket or invoice by the
Owner shall not constitute an acknowledgment by the Owner that the items thereon were reasonably required
for the Change in the Work.

10.2.5

No overhead and profit will be paid by the Owner on account of a Change in the Work except as specifically
provided in Section 10.2. Overhead and profit, as allowed under Section 10.2, shall be deemed to include all
costs and expenses which the Contractor or any of its Subcontractors may incur in the performance of a Change
in the Work and which are not otherwise specifically recoverable by them pursuant to Section 10.2.

10.3

CONTRACTOR NOTICE OF CHANGE

10.3.1

If the Contractor or any of its Subcontractors asserts that any event or occurrence has caused a change in or
addition to the Work which change causes an increase or decrease in the Contractor's or its Subcontractors’
cost or the time required for the performance of any part of the Work under the Contract, including Work not
affected directly by the change, the Contractor shall, within ten (10) days of such event, give the Owner written
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notice as herein required. Said notice shall include the instructions or circumstances that are the basis of the
claim and the Contractor's best estimate of the cost and time involved.
10.3.2

If the Contractor intends to assert a claim under this Article, he must, within ten (10) days after receipt of a
written Change Order under Subparagraph 10.2.1 above or the furnishing of a written notice under
Subparagraph 10.3.1, submit to the Owner a written statement setting forth the specific nature and cost of such
claim, unless this period is extended by the Owner. The statement of claim hereunder may be included in the
notice under Subparagraph 10.3.1 above. The statement of claim shall include all direct, indirect and impact
costs associated with the change, as well as the Contractor's estimate of the schedule impact of the change, if
any. The Contractor and its subcontractors shall not be entitled to reimbursement for any claims that are not
filed in strict conformance with this Article. The Contractor shall indemnify and hold the Owner harmless against
any claims by Subcontractors that are waived because they are not filed in strict conformance with this Article.

10.3.3

If the parties are unable to agree to the reasonable cost and time to perform the Change, or are unable to agree
as to whether a change occurred, the Owner shall make a unilateral determination as described in Article 10.2.2.
The Contractor shall proceed pursuant to the provisions of that Article.

10.4

GENERAL PROVISIONS RELATED TO CHANGES

10.4.1

The Contractor shall not be entitled to any amount for indirect costs, damages or expenses of any nature,
including, but not limited to, so-called "impact" costs, labor inefficiency, wage, material or other escalations
beyond the prices upon which the proposal is based and to which the parties have agreed pursuant to the
provisions of Article 10, and which the Contractor, its Subcontractors or Sub-subcontractors or any other person
may incur as a result of delays, interferences, suspensions, changes in sequence or the like, for whatever
cause, whether reasonable or unreasonable, foreseeable or unforeseeable, or avoidable or unavoidable, arising
from the performance of any and all changes in the Work performed pursuant to this Article 10, unless the delay
is caused solely by the Owner or its agent. It is understood and agreed that the Contractor's sole and exclusive
remedy in such event shall be recovery of his direct costs as compensable hereunder and an extension of the
Contract Time, but only in accordance with the provisions of the Contract Documents. The phrase “Owner or
its agent” as used in this Agreement, does not include the Prime Contractors or their Subcontractors.

10.4.2

No claim by the Contractor hereunder shall be allowed if asserted after final payment under this Contract. No
claim relating to or flowing from a particular change shall be allowed after execution of the Change Order relating
to that change or commencement of the change by the Contractor.

10.5

CHANGES REQUIRING A DECREASE IN CONTRACT SUM.

10.5.1

If the Change in the Work will result in a decrease in the Contract Sum, the Owner may request a quotation by
the Contractor of the amount of such decrease for use in preparing a Change Order. The Contractor's quotation
shall be forwarded to the Owner within ten (10) days of the Owner's request and, if acceptable to the Owner,
shall be incorporated in the Change Order. If not acceptable, the parties shall make every reasonable effort to
agree as to the amount of such decrease, which may be based on a lump sum properly itemized, on unit prices
stated in the Contract Documents and/or on such other basis as the parties may mutually determine. If the
parties are unable to so agree, the amount of such decrease shall be the total of the estimated reduction in
actual cost of the Work, as determined by the Owner in its reasonable judgment, plus fifteen percent (15%)
thereof as overhead and profit.

10.6

DISPUTES REGARDING CHANGES.

10.6.1

If any dispute should arise between the parties with respect to an increase or decrease in the Contract Sum or
an expansion or contraction in the Contract Time as a result of a Change in the Work, the Contractor shall not
suspend performance of a Change in the Work or the Work itself unless otherwise so ordered by the Owner in
writing. The Owner shall, however, pay to the Contractor up to the Owner's reasonable estimated value of the
Change in the Work, regardless of the dispute, if said Change in the Work results in an increase in the Contract
Sum; and the Owner shall have the right to decrease the Contract Sum up to the Owner's reasonable estimated
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value of the Change in the Work, regardless of the dispute, if said Change in the Work results in a decrease in
the Contract Sum.
10.7

MINOR CHANGES IN THE WORK

10.7.1

The Owner shall have authority to order minor changes in the Work not involving an adjustment in the Contract
Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such
changes shall be effected by written order, and shall be binding on the Owner and the Contractor. The
Contractor shall carry out such written orders promptly.

10.7.2

The Contractor shall not perform any changes in the Work unless authorized in writing by the Design Consultant
or Owner.

10.8

DIFFERING SITE CONDITIONS

10.8.1

Should the Contractor encounter subsurface and/or latent conditions at the site materially differing from those
shown on the drawings or indicated in the specifications or differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided for in this contract, he shall immediately
give notice to the Owner of such conditions before they are disturbed. The Owner and the Design Consultant
shall thereupon promptly investigate the conditions and if they find that they materially differ from those shown
on the drawings or indicated in the specifications, they shall at once make such changes in the drawings and/or
specifications as they may find necessary. Any increase or decrease of cost resulting from such changes shall
be adjusted in the manner provided herein for adjustments as to extra and/or additional work and changes.
However, neither the Owner nor the Design Consultant shall be liable or responsible for additional work, costs
or changes to the work due to material differences between actual conditions and any geotechnical, soils and
other reports, surveys and analyses made available for the Contractor's review.

10.9

CLAIMS AND DISPUTE RESOLUTION

10.9.1

Definition. A Claim is a demand or assertion by the Contractor seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment of money, extension of time or other relief with respect to the terms
of the Contract. The term “Claim” also includes other disputes and matters in question from the Contractor
arising out of or relating to the Contract. Claims must be initiated by written notice. The responsibility to
substantiate Claims shall rest with the Contractor.

10.9.2

Time Limits on Claims. Claims by Contractor must be initiated within 10 days occurrence of the event giving
rise to such Claim or within 10 days after the Contractor first recognizes the condition giving rise to the Claim,
whichever is later. Claims must be initiated by written notice to the Design Consultant (if there is one) and the
other party.

10.9.3

Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing or
as otherwise provided in the Contract Documents, the Contractor shall proceed diligently with performance of
the Contract and the Owner shall continue to make undisputed payments in accordance with the Contract
Documents.

10.9.4

Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum, written
notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property when the giving of such notice would increase the
risk of injury or damage to persons or property.

10.9.5

Claims for Additional Time. If the Contractor wishes to make Claim for an extension of the dates set for
Substantial or Final Completion, written notice as provided herein shall be given. The Contractor’s Claim shall
include an estimate of cost and of probable effect of delay on progress of the Work. In the case of a continuing
delay, only one Claim is necessary. Contractor bears the burden of proving it is entitled to an extension of time.
Unless Contractor meets this burden, Liquidated Damages shall be assessed automatically.
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10.9.6

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the relevant period of time, could not have been
reasonably anticipated and had an adverse effect on the scheduled construction.

10.9.7

Resolution of Claims and Disputes. Claims, including those alleging an error or omission by the Design
Consultant, shall be referred initially to the Design Consultant for decision, if there is a Design Consultant with
Contract Administration duties which include Claims resolution; otherwise, such Claims by Contractor shall
initially be referred to the Owner. An initial decision by such Design Consultant (or Owner as applicable) shall
be required as a condition precedent to mediation or litigation of all Claims by the Contractor arising prior to the
date final payment is due, unless 30 days have passed after the Claim has been referred to the Design
Consultant (or Owner as applicable) with no decision having been rendered. The Design Consultant (or Owner
as applicable) will not decide disputes between the Contractor and persons or entitles other than the Owner.

10.9.8

The Design Consultant (or Owner as applicable) will review Claims and within ten days of the receipt of the
Claim take one or more of the following actions: (1) request additional supporting data from the claimant or a
response with supporting data from the other party, (2) reject the Claim in whole or in part, (3) approve the
Claim, (4) suggest a compromise, or (5) advise the parties that the Design Consultant is unable to resolve the
Claim if the Design Consultant lacks sufficient information to evaluate the merits of the Claim or if the Design
Consultant concludes that, in the Design Consultant’s sole discretion, it would be inappropriate for the Design
Consultant to resolve the Claim.

10.9.9

Upon receipt of the response or supporting data, if any, the Design Consultant (or Owner as applicable) will
either reject or approve the Claim in whole or in part.

10.9.10

The Design Consultant (or Owner as applicable) will approve or reject Claims by written decision, which shall
state the reasons therefor and which shall notify the parties or any change in the Contract Sum or Contract
Time, or both. The approval or rejection of a Claim by the Design Consultant (or Owner as applicable) shall be
final and binding on the parties but subject to mediation and litigation.

10.9.11

When a written decision of the Design Consultant (or Owner as applicable) states that (1) the decision is final
but subject to mediation and litigation and (2) a demand for mediation of a Claim (if required by Owner’s Dispute
Resolution Procedures) or the commencement of a lawsuit (if mediation is not required as a pre-condition to
litigation in Owner’s Dispute Resolution Procedures) covered by such decision must be made or done within 30
days after the date on which the party making the demand (or filing the lawsuit) receives the final written
decision, then failure to demand mediation in writing (if required) or file the lawsuit within said 30 days’ period
shall result in the Design Consultant’s (or Owner’s as applicable) decision becoming final and binding upon the
Owner and Contractor. If the Design Consultant (or Owner as applicable) renders a decision after litigation
proceedings have been initiated, such decision may be entered as evidence, but shall not supersede litigation
proceedings unless the decision is acceptable to all parties concerned.

10.9.12

In the event of a dispute, the Owner, Contractor, and other parties involved in the Project shall utilize the Dispute
Resolution Procedures adopted by Owner pursuant to N.C.G.S. §143-128(g), if applicable. Owner’s Dispute
Resolution Procedures are as follows:
These Procedures are applicable to the resolution of disputes with amounts in controversy in excess of
$15,000.00 arising between or among any parties involved in Owner’s construction and repair Projects,
including the Design Consultant and the Contractors, and the first and lower tier subcontractors, on Claims
arising out of the contract or construction process. In no event shall the Owner be subject to arbitration
proceedings pursuant to these Procedures. Unless otherwise specified in these Procedures, if there is any
conflict between these Procedures and the other provisions of the Contract Documents, the terms of these
Procedures control.
Any Claim as defined in the Contract Documents or any dispute between parties to a construction contract
involving the Project, other than the Owner’s claims, except those Claims which are waived shall be subject to
nonbinding mediation as a condition precedent to the institution of legal proceedings by any party, except that
any party may institute legal proceedings in order to meet any applicable statute of limitations or similar
deadlines prior to engaging in nonbinding mediation.
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The parties shall endeavor to resolve their claims by nonbinding mediation, which, unless the parties mutually
agree otherwise, shall be in accordance with rules established by Owner if Owner is a party to the mediation.
If Owner is not a party to the mediation, the mediation shall be conducted in accordance with rules established
by the parties to the mediation. The parties to the mediation shall share the cost of mediation equally. The
mediation shall be held in the place where the project is located unless another location is mutually agreed
upon. Agreements reached in mediation shall be enforceable as settlement agreements in any court having
jurisdiction thereof.
10.9.13

All suits in law or equity between the Owner and the Contractor arising out of the Contract shall be heard in the
appropriate court of justice in the county where the Project is located.
END OF ARTICLE 10
ARTICLE 11
CORRECTION OF WORK

11.1

CORRECTION OF WORK

11.1.1

The Contractor shall promptly reconstruct, replace or correct all Work rejected by the Design Consultant as
defective or as failing to conform to the Contract Documents or as not in accordance with the guarantees and
warranties specified in the Contract Documents whether observed before or after Substantial Completion and
whether or not fabricated, installed or completed. The Contractor shall bear all costs of correcting such rejected
Work, including compensation for the Design Consultant's and the Owner's additional construction
management services made necessary thereby.

11.1.2

The Contractor, unless removal is waived by the Owner, shall remove from the site all portions of the Work
which are defective or non-conforming, or if permitted or required, he shall correct such work in place at his
own expense promptly after receipt of notice, and such rejected Work shall not thereafter be tendered for
acceptance unless the former rejection or requirement for correction is disclosed.

11.1.3

If the Contractor does not proceed with the correction of such defective or non-conforming Work within a
reasonable time fixed by written notice from the Owner, the Owner may either (1) by separate contract or
otherwise replace or correct such Work and charge the Contractor the cost occasioned the Owner thereby and
remove and store the materials or equipment at the expense of the Contractor, or (2) terminate this Contract
for default as provided in Paragraph 12.3. If the Contractor does not pay the cost of such replacement or
correction and the removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days' written notice sell such Work at auction or at private sale and shall account for the net proceeds thereof,
after deducting all the costs that should have been borne by the Contractor, including compensation for
additional services of the Design Consultant and the Owner made necessary thereby. If such proceeds of sale
do not cover all costs, which the Contractor should have borne, the difference shall be charged to the Contractor
and an appropriate Change Order shall be issued. If the payments then or thereafter due the Contractor are
not sufficient to cover such amount, the Contractor shall pay the difference to the Owner.

11.1.4

The Contractor shall bear the cost of making good all work of the Owner or separate contractors destroyed or
damaged by such correction or removal.

11.1.5

Nothing contained in this Paragraph 11.1 shall be construed to establish a period of limitation with respect to
any other obligation, which the Contractor might have under the Contract Documents, including Paragraph 3.5
hereof. The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the specific obligation of the Contractor to correct the Work, and has no relationship
to the time within which his obligation to comply with the Contract Documents may be sought to be enforced,
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nor to the time within which proceedings may be commenced to establish the Contractor's liability with respect
to his obligations other than specifically to correct the Work.
END OF ARTICLE 11
ARTICLE 12
TERMINATION OF THE CONTRACT
12.1

TERMINATION BY THE CONTRACTOR

12.1.1

If the Work is stopped for a period of sixty (60) days under an order of any court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Subcontractor or their agents or employees
or any other persons performing any of the Work under a contract with the Contractor, then the Contractor may,
upon seven (7) additional days' written notice to the Owner and the Design Consultant, terminate the Contract
and recover from the Owner payment on a quantum merit basis, for all Work executed. The Contractor shall
not be entitled to collect and hereby expressly waives, any profit on work not performed or any damages related
to that portion of the Contract, which has been terminated.

12.2

TERMINATION FOR CONVENIENCE OF THE OWNER

12.2.1

The Owner may, at any time upon ten (10) days' written notice to the Contractor which notice shall specify that
portion of the Work to be terminated and the date said termination is to take effect, terminate (without prejudice
to any right or remedy of the Owner) the whole or any portion of the work for the convenience of the Owner.
The Contractor's sole remedy, in the event of such termination, will be the allowable termination costs permitted
by Article 12.4. Contractor shall include termination clauses identical to Article 12 in each of his Subcontracts.

12.3

DEFAULT TERMINATION

12.3.1

Subject to the provisions of Paragraph 2.3.1, ten (10) days after written notice is mailed to the Contractor, the
Owner may terminate (without prejudice to any right or remedy of the Owner or any subsequent buyer of any
portion of the Work) the employment of the Contractor and his right to proceed either as to the whole or any
portion of the Work required by the Contract Documents and may take possession of the Work and complete
the Work by contract or otherwise in any one of the following circumstances:
.1

if the Contractor refuses or fails to prosecute the work or any separable part thereof with such diligence as
will ensure the Substantial or Final Completion of the Work within the Contract Time or fails to complete
the Work or remedy a default within said period;

.2

if the Contractor is in material default in carrying out any provisions of the Contract for a cause within his
control;

.3

if the Contractor fails to supply a sufficient number of properly skilled workmen or proper equipment or
materials;

.4

if the Contractor fails to make prompt payment to Subcontractors or for materials or labor, unless he
otherwise provides the Owner satisfactory evidence that payment is not legally due;

.5

if the Contractor disregards laws, permits, ordinances, rules, regulations or orders of any public authority
having jurisdiction, or fails to follow the instructions of the Owner;

.6

if the Contractor substantially violates any provisions of the Contract Documents; or
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.7

if the Contractor refuses or fails to properly schedule, plan, coordinate and execute the Work, as specified
herein, so as to perform the Work within the specified Milestone and Completion dates, or to provide
scheduling or related information, revisions and updates as required by the Contract Documents.

12.3.2

If, after the Contractor has been terminated for default pursuant to Paragraph 12.3, it is determined that none
of the circumstances set forth in Subparagraph 12.3.1 exist, then such termination shall be considered a
termination for convenience pursuant to Paragraph 12.2 In such case, the Contractor's sole remedy will be the
costs permitted by Article 12.4.

12.3.3

If the Owner so terminates the employment of the Contractor, the Contractor shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance of the compensation is to be paid to the
Contractor hereunder shall exceed the expense of so completing the Work (including compensation for
additional managerial, administrative, consultant and inspection services and any damages for delay) such
excess shall be paid to the Contractor.

12.3.4

If such expenses shall exceed the unpaid balance, the Contractor shall be liable to the Owner for such excess.
If the right of the Contractor to proceed with the Work is partially or fully terminated, the Owner may take
possession of and utilize in completing the Work such materials, appliances, supplies, plant and equipment as
may be on the site of the terminated portion of the Work and necessary for the completion of the Work. If the
Owner does not fully terminate the right of the Contractor to proceed, the Contractor shall continue to perform
the part of the work that is not terminated.

12.4

ALLOWABLE TERMINATION COSTS

12.4.1

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, then the Owner shall
only be liable to the Contractor for those costs reimbursable to the Contractor in accordance with Subparagraph
12.4.2, plus a markup of ten percent for profit and overhead on the actual fully accounted costs recovered under
12.4.2; provided however, that if there is evidence that the Contractor would have sustained a loss on the entire
Contract had it been completed, no profit shall be included or allowed hereunder and an appropriate adjustment
shall be made reducing the amount of the settlement to reflect the indicated rate of loss.

12.4.1.1

After receipt of a Notice of Termination, the Contractor shall submit to the Owner his termination claim, in the
form and with certification prescribed by the Owner. Such claim shall be submitted promptly but in no event
later than three (3) months from the effective date of termination, unless one or more extensions in writing are
granted by the Owner upon request of the Contractor made in writing within such three (3) month period or
authorized extension thereof. However, if the Owner determines that the facts justify such action, he may
receive and evaluate any such termination claim at any time after such three (3) month period or any extension
thereof. Upon failure of the Contractor to submit his termination claim within the time allowed, the Owner may
determine, on the basis of information available to him, the amount, if any, due to the Contractor by reason of
the termination.

12.4.2

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, the Owner shall pay
the Contractor the amounts determined by the Owner as follows:
.1

an amount for supplies, services, or property accepted by the Owner pursuant to Clause 12.5.1.6 or sold
or acquired pursuant to Clause 12.5.1.7 and not heretofore paid for, and to the extent provided in the
Contract such amount shall be equivalent to the aggregate price for such supplies or services computed
in accordance with the price or prices specified in the Contract, appropriately adjusted for any saving of
freight or other charges; and

.2

the total of:
(1)

the cost incurred in the performance of the Work terminated, including initial costs and preparatory
expense allocable thereto, but exclusive of any costs attributable to supplies or services paid or to be
paid for under Clauses 12.4.2.1 or 12.4.2.2.(2);
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.3

12.4.3

(2)

the cost of settling and paying claims arising out of the termination of Work under Subcontracts or
orders, pursuant to Clause 12.5.1.5, which are properly chargeable to the terminated portion of the
Work (exclusive of amounts paid or payable on account of completed items of equipment delivered
or services furnished by Subcontractors or vendors prior to the effective date of the notice of
termination), which amounts shall be included in the costs payable under (1) above; and

(3)

the reasonable costs of settlement, including accounting, legal, clerical and other expenses
reasonably necessary for the preparation of settlement claims and supporting data with respect to
the terminated portion of the Work and for the termination and settlement of Subcontracts thereunder,
together with reasonable storage, transportation and other costs incurred in connection with the
protection or disposition of property allocable to the Contract.

Provided, however, that neither the Owner nor the Design Consultant will be liable for payments to
subcontractors pursuant to Article 12.4.2.2 unless each subcontract contains termination provisions
identical to those set forth in Article 12. The Owner and the Design Consultant will not be liable to the
Contractor or any of his subcontractors for any costs associated with termination if the subcontract of the
party involved does not include the proper termination clauses.

In arriving at any amount due the Contractor pursuant to Paragraph 12.4, there shall be deducted the following:
.1

all unliquidated advance or other payments on account theretofore made to the Contractor applicable to
the terminated portion of the Contract;

.2

any claim which the Owner may have against the Contractor;

.3

such amount as the Owner determines to be necessary to protect the Owner against loss because of
outstanding or potential liens or claims; and

.4

the agreed price for, or the proceeds of sale of, any materials, supplies or other things acquired by the
Contractor or sold, pursuant to the provisions of Clause 12.5.1.7, and not otherwise recovered by or
credited to the Owner.

12.4.4

The total sum to be paid to the Contractor under Paragraph 12.4 shall not exceed the Contract Sum as reduced
by the amount of payments otherwise made or to be made for Work not terminated and as otherwise permitted
by the Contract. Except for normal spoilage, and except to the extent that the Owner shall have otherwise
expressly assumed the risk of loss, there shall be excluded from the amounts payable to the Contractor, as
provided in Subparagraph 12.4.2, the fair value, as determined by the Owner, of property which is destroyed,
lost, stolen or damaged so as to become undeliverable to the Owner, or to a buyer pursuant to Clause 12.5.1.7.

12.4.5

If the Owner terminates the whole or any part of the Work pursuant to Paragraph 12.3, the Owner may procure,
upon such terms and in such manner as the Owner may deem appropriate, supplies or services similar to those
so terminated, and the Contractor shall be liable to the Owner for any excess costs for such similar supplies or
services. The Contractor shall continue the performance of the Contract to the extent not terminated hereunder.

12.5

GENERAL TERMINATION PROVISIONS

12.5.1

After receipt of a notice of termination from the Owner, pursuant to Paragraph 12.2 or 12.3, and except as
otherwise directed by the Owner, the Contractor shall:
.1

stop Work under the Contract on the date and to the extent specified in the notice of termination;

.2

place no further orders or subcontracts for materials, services or facilities, except as may be necessary for
completion of such portion of the work under the Contract as is not terminated;

.3

terminate all orders and subcontracts to the extent that they relate to the performance of Work terminated
by the notice of termination;
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.4

at the option of the Owner, assign to the Owner in the manner, at the times and to the extent directed by
the Owner, all of the rights in the contracts so terminated, in which case the Owner shall have the right, at
his discretion, to settle or pay any or all claims arising out of the termination of such orders and
subcontracts;

.5

settle all outstanding liabilities and all claims arising out of such termination or orders and subcontracts,
with the approval or ratification of the Owner, to the extent he may require, which approval or ratification
shall be final for all the purposes of this Article;
transfer title and deliver to the entity or entities designated by the Owner, in the manner, at the times and
to the extent directed by the Owner to the extent specifically produced or specifically acquired by the
Contractor for the performance of such portion of the Work as had been terminated, the following:

.6

.7

(1)

the fabricated or unfabricated parts, Work in process, partially completed supplies and equipment,
materials, parts, tools, dies, jigs and other fixtures, completed Work, supplies and other material
produced as part of, or acquired in connection with the performance of, the Work terminated by the
notice of termination; and

(2)

the completed or partially completed plans, drawings, information, releases, manuals and other
property related to the Work and which, if the Contract had been completed, would have been
required to be furnished to the Owner;

use his best efforts to sell, in the manner, at the times, to the extent and at the price or prices directed or
authorized by the Owner, any property of the types referred to in Clause 12.5.1.6; provided, however, that
the Contractor:
(1)

shall not be required to extend credit to any buyer, and

(2)

may acquire any such property under the conditions prescribed by and at a price or prices approved
by the Owner; and provided further that the proceeds of any such transfer or disposition shall be
applied in reduction of any payments to be made by the Owner to the Contractor under the Contract
or shall otherwise be credited to the Contract Sum covered by the Contract or paid in such other
manner as the Owner may direct;

.8

complete performance of such part of the Work as shall not have been terminated by the notice of
termination; and

.9

take such action as may be necessary, or as the Owner may direct, for the protection and preservation of
the property related to the Contract, which is in the possession of the Contractor, and in which the Owner
has or may acquire an interest.

12.5.2

The Contractor shall, from the effective date of termination until the expiration of three (3) years after final
settlement under the Contract, preserve and make available to the Owner, at all reasonable times at the office
of the Contractor, but without direct charge to the Owner, all his books, records, documents and other evidence
bearing on the costs and expenses of the Contractor under the Contract and relating to the Work terminated
hereunder, or, to the extent approved by the Owner, photographs, micro-photographs or other authentic
reproductions thereof.

12.5.3

If the termination, pursuant to Paragraph 12.2, be partial, the Contractor may file with the Owner a claim for an
equitable adjustment of the price or prices specified in the Contract relating to the continued portion of the
Contract (the portion not terminated by the notice of termination), and such equitable adjustment as may be
agreed upon shall be made in such price or prices. Any claim by the Contractor for an equitable adjustment
under this Subparagraph must be asserted within six (6) months from the effective date of the notice of
termination.
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12.5.4

The Contractor shall refund to the Owner any amounts paid by the Owner to the Contractor in excess of costs
reimbursable under Paragraph 12.4.

12.5.5

The Contractor shall be entitled to only those damages and that relief from termination by the Owner as
specifically provided in Article 12.
END OF ARTICLE 12
END OF GENERAL CONDITIONS
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CONTRACTOR’S SALES TAX REPORT
N.C. STATE & LOCAL SALES TAXES PAID
OWNER:
CONTRACTOR:
ADDRESS:
VENDOR TAX
WAS PAID TO

MATERIAL
PURCHASED

PROJECT:
FOR PERIOD FROM:
TO: ___________________________________________
ADDRESS

INVOICE
NUMBER

DATE

INVOICE
AMOUNT

TAXABLE
AMOUNT

N.C.
TAX

COUNT
Y TAX

NAME OF
COUNTY

TOTAL
I hereby certify that, during the period stated above, all North Carolina sales and use taxes have been paid for the materials, supplies, fixtures, and equipment
purchased during that period which have become a part of, or annexed to, a building or structure erected, altered or repaired for the Owner. I further certify
that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each
vendor, the North Carolina sales and use taxes paid thereon, and the cost of property withdrawn from warehouse stock and North Carolina sales or use taxes
paid thereon are as set forth above during the time period noted above.
Sworn to and subscribed before me,
Signed:

________________________________

This the ____ day of ___________, 20____
Print Name:

______________________________________
Notary Public

_____________________________

Seal
Title:___________________________________

My Commission Expires: ____________
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Appendix B-1
CHANGE PROPOSAL FORM
Time and Material / Unit Price Estimate
Project:
Contract:
Contractor:

Proposal #:
Project #:
Contractor #:

Description of change:

Materials & Labor
Estimated cost of labor & materials including shipping, overtime, payroll taxes and
insurance, and overhead and profit.
Maintain accurate records for billing purposes.

SUBTOTALS

Unit Price Work
Estimated quantity of units required less allowance units not used, times the established
unit cost.
Maintain accurate records for billing purposes. Third party records may be required.

Equipment Rental
Estimated cost of equipment rental including shipping, taxes and overhead and profit.
Maintain accurate records for billing purposes.
Subcontractors
Estimated cost of subcontracts including all subcontractor expenses.
Maintain accurate records for billing purposes.

Subtotal of Proposal

* TOTAL NOT TO EXCEED CHANGE PROPOSAL ESTIMATE
Time Extension Requests: ___ day(s) Schedule Activity # Affected: _________
The Contractor agrees to perform the work outlined in this change proposal for an amount that shall not exceed the amount stated
above and in accordance with the Contract documents if the work is authorized by the Owner. If the price to perform the work is
expected to exceed the above stated amount, a new change proposal form for the additional work is required.

* Actual amount paid will be based on actual documented expenses.
Contractor's Signature: ____________________________________________

Date: ____________

Approval Recommended by Design Consultant: _______________________

Date: ____________

Owner's Representative Approval: ___________________________________

Date: ____________
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Appendix B-2
CHANGE PROPOSAL FORM
Project:

Proposal #:

Contract:

Project #:

Contractor:

Contractor #:

Description of change:

Materials

(Attach list with Qty, Item, Unit $, Unit mh, Total mh, OT mh, Total $)

SUBTOTALS

1 Total Direct Cost of Materials
2 Overhead & Profit on Item 1.
(15% maximum, includes small tools & consumables)
3 Sales Tax
4 Shipping & Transportation
Labor
5 Total Manhours:

MH @

/hr.

6 Overhead & Profit on Item 5.
(15% maximum on straight labor cost, not premium portion)
(O & P includes supervisor's time)
7 Payroll Taxes & Insurance
Equipment Rental

%

(Include quotes)

8 Equipment Rental
9 Overhead & Profit on Item 8 (6% maximum).
Subcontractors

(Include quotes with material & equipment backup)

10 Subcontractors
11 Overhead & Profit on Item 10 (6% maximum).
Subtotal of Proposal

TOTAL OF CHANGE PROPOSAL
Time Extension Requests: ____ day(s) Schedule Activity # Affected: ___________
The Contractor agrees to perform the work outlined in this change proposal for the amount specified above and in accordance with the
Contract documents if the work is authorized by the Owner.
Contractor's Signature: ______________________________________________

Date: ________________

Approval Recommended by Design Consultant: _________________________

Date: ________________

Owner's Representative Approval: ____________________________________

Date: ________________
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SECTION SC
SUPPLEMENTAL CONDITIONS

GENERAL CONDITIONS
Document GC, GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION,
constitutes the General Conditions of this Contract, and is hereinafter called "General
Conditions." The General Conditions are further revised and supplemented by the provisions
of these Supplemental Conditions. The General Conditions and the Supplemental Conditions
are applicable to all of the Work under this contract and shall apply to the Contractor and all
Subcontractors and Sub-subcontractors.
SUPPLEMENTS:
The following supplements modify, change, delete, or add to the General Conditions. Where
any article of the General Conditions is modified or any paragraph deleted, subparagraph or
clause thereof is modified, or deleted by these supplements, the unaltered provisions of such
article, paragraph, subparagraph or clause shall remain in effect. If there is a discrepancy
between the General Conditions and these Supplemental Conditions, the Supplemental
Conditions shall control.

ARTICLE 3 – CONTRACTOR
ADD THE FOLLOWING TO PARAGRAPH 3.21:
3.21

The Owner’s policies are available for review at www. bcswan.net.
ARTICLE 7 – TIME

ADD THE FOLLOWING TO THE END OF THE FIRST PARAGRAPH IN 7.2.1.1:
The Parties agree that the weather station applicable to this Project shall be the one located at
ILM, Wilmington, NC.
ARTICLE 8 – PAYMENTS AND COMPLETION
ADD THE FOLLOWING TO PARAGRAPH 8.9:
8.9.1

Substantial Completion Liquidated Damages shall be the sum of five hundred dollars ($500)
per calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.1
of the General Conditions.

8.9.2

Final Completion Liquidated Damages shall be the sum of five hundred dollars ($500) per
calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.2 of
the General Conditions.

ADD THE FOLLOWING PARAGRAPH 8.11:
8.11.1

The schedule below contains certain specific dates in addition to date of Notice to Proceed and
Time for Completion. These dates shall be adhered to and are the last acceptable dates unless
modified by mutual agreement between the Contractor and the Owner. All dates indicate
midnight unless otherwise stipulated. The only exceptions to this schedule are defined in the
General Conditions under Paragraph 7.2 DELAYS AND EXTENSIONS OF TIME.
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Notice of Intent to Award – May 5, 2021
Return of Owner Contractor Agreement by Contractor – May 10, 2021
Notice to Proceed – June 2, 2021
Substantial Completion- September 6, 2021
Completion of all Commissioning - September 15, 2021
8.11.2

The Owner reserves the right to withhold the issuance of Notice to Proceed by up to forty-five
(45) days. For each day that Notice to Proceed is withheld pursuant to this Subparagraph, the
dates established for Substantial Completion and Final Completion shall be adjusted. The
contractor shall not be entitled to additional compensation if the owner withholds the issuance
of Notice to Proceed pursuant to this Subparagraph.
ARTICLE 9 – INSURANCE AND BONDS

ADD THE FOLLOWING TO PARAGRAPH 9.9:
9.9

Separate performance and payment bonds in the total amount of the Contract are required for
Contract amounts in excess of $300,000.
ARTICLE 10 – CHANGES IN WORK

ADD THE FOLLOWING NEW PARAGRAPH 10.9.14:
10.9.14

Additional services and dispute resolution services by the Design Consultant shall be paid by
the Contractor at the rate of two hundred and fifty dollars ($250) per hour.

ADD THE FOLLOWING NEW PARAGRAPH 10.9.15:
10.9.15

The Owner’s Dispute Resolution Policy required by N.C.G.S. § 143-128(f1) is contained in
Policy 9020 (www.bcswan.net). The Dispute Resolution Policy is also included in the bid and
contract documents.
END OF SUPPLEMENTAL CONDITIONS
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BID TABULATION

Owner Name:

Brunswick County Schools

Project Name:

Center of Applied Sciences and Technology Roof
Replacement

Bid Due Date:

May 4, 2021

Bid Due Time:

2:00 PM

Bidders

RMA

Bid
Bond

MWBE A
or B

4.00

Soprema

x

A

$

5.00

Soprema

x

B

$ 10.00

$

4.00

Soprema

x

B

$ 11.15

$

3.25

Soprema

x

B

$ 12.00

$

8.00

$

5.00

Soprema

x

A

$1.50

$ 15.00

$ 19.00

$

3.00

Soprema

x

A

$3.00

$

$ 12.00

$

5.00

Siplast

x

A, B & D

Base Bid

UP-1

AAR of North Carolina, Inc.

$281,200.00

$3.00

$

3.00

$

9.00

$

Coastal Commercial Roofing Co., Inc.

$286,995.00

$2.75

$

4.00

$

7.00

Curtis Construction Co.

$319,800.00

$3.00

$

5.00

Highland Roofing Company

$307,989.00

$3.25

$

5.00

Tecta America Carolinas, LLC.

$551,391.00

$3.50

Owens Roofing, Inc.

$291,624.00

Industrial Contract Service Corp

$269,863.00

I hereby certify that this is a true tabulation of bids received.

Paul Whitley, RRO, CDT
Project Manager

5/4/2021
Date

UP-2

6.00

UP-3

UP-4
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Back to Agen

Back to Agen

Back to Agen

Back to Agen

Back to Agen

Back to Agen

Back to Agen
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OWNER-CONTRACTOR AGREEMENT

SCHOOL NAME: The Coast

THIS AGREEMENT, in two (2) copies, made this 5th day of May, Two Thousand and Twenty-One
by and between County of Brunswick, North Carolina (herein referred to as the "Owner"), whose mailing
address is 30 Government Center Dr., NE, Bolivia, NC 28422 and Industrial Contract Service Corporation,
(herein referred to as the "Contractor"), whose mailing address is 1908 Windsor Corp Center NE, Leland,
NC 28451. Correspondence, submittals, and notices relating to or required under this Contract shall be
sent in writing to the above addresses; unless either party is notified in writing by the other, of a change
in address.
WITNESSETH:
WHEREAS, it is the intent of the Owner to obtain the services of the Contractor in connection
with the metal roof replacement at The Coast (hereinafter referred to as the "Project" or the "Work");
and
WHEREAS, the Contractor desires to perform such construction in accordance with the terms and
conditions of this Agreement,
NOW, THEREFORE, in consideration of the promises made herein and other good and valuable
consideration, the following terms and conditions are hereby mutually agreed to, by and between the
Owner and Contractor:

Article 1
DEFINITIONS
1.1

All terms in this Agreement which are defined in the Information for Bidders and the General
Conditions shall have the meanings designated therein.

1.2

The Contract Documents are as defined in the General Conditions. Such documents form the
Contract, and all are as fully a part thereof as if attached to this Agreement or repeated herein.

Article 2
STATEMENT OF THE WORK
2.1

The Project is the Work identified in the plans and specifications prepared by REI Engineers dated
April 20, 2021 for Brunswick County Board of Education, including the following addenda: NA
A listing of the plans and specifications included in the Contract Documents is attached as Exhibit
A.
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2.2

The Parties agree that the Project shall include the following alternates: NA

2.3

The Parties agree to the following modifications to the Project’s plans and specifications,
including the noted value engineering items: None

2.4

The Parties agree that the following allowances are included in the Contract Sum in Section 5.1
below:
Contingency Allowance
Repair 500 SF of Corroded Steel Deck with Coating
Repair 100 SF of Steel Deck with Steel Plates
Overlay 200 SF of Deteriorated Steel Deck with New Steel Deck
Replace 200 BF of Deteriorated Wood Blocking
Replace Deteriorated Plywood

$15,000

2.5

The Contractor shall provide and pay for all materials, tools, equipment, labor and professional
and non-professional services, and shall perform all other acts and supply all other things
necessary, to fully and properly perform and complete the Work, as required by the Contract
Documents.

2.6

The Contractor shall further provide and pay for all related facilities described in any of the
Contract Documents, including all work expressly specified therein and such additional work as
may be reasonably inferred therefrom, saving and excepting only such items of work as are
specifically stated in the Contract Documents not to be the obligation of the Contractor. The
totality of the obligations imposed upon the contractor by this Article and by all other provisions
of the Contract Documents, as well as the structures to be built and the labor to be performed,
is herein referred to as the "Work".

Article 3
DESIGN CONSULTANT
3.1

The Design Consultant (as defined in the General Conditions) shall be REI Engineers whose
address is 1927 JN Pease Place, Ste 201, Charlotte, NC 28262, however, that the Owner may,
without liability to the Contractor, unilaterally amend this Article from time to time by
designating a different person or organization to act as its Design Consultant and so advising the
Contractor in writing, at which time the person or organization so designated shall be the Design
Consultant for purposes of this Contract.
Article 4
TIME OF COMMENCEMENT AND COMPLETION

4.1

The Contractor shall commence the Work promptly upon the date established in the Notice to
Proceed. If there is no Notice to Proceed, the date of commencement of the Work shall be the
date of this Agreement or such other date as may be established herein.

Section C, Roofing Owner-Contractor Agreement

C-2

Back to Agenda

4.2

Time is of the essence. The Contractor shall achieve Final Completion, as defined in the General
Conditions on or before the date established for Final Completion in the Supplemental
Conditions.

4.3

The Supplemental Conditions contains certain specific dates that shall be adhered to and are the
last acceptable dates unless modified in writing by mutual agreement between the Contractor
and the Owner. All dates indicate midnight unless otherwise stipulated. The only exceptions to
this schedule are defined in the General Conditions under 7.2 DELAYS AND EXTENSIONS OF TIME.

4.4

Should the Contractor fail to complete the Work on or before the dates stipulated for Substantial
Completion and/or Final Completion, or such later date as may result from an extension of time
granted by the Owner, he shall pay the Owner, as liquidated damages the sums set forth in the
General and Supplemental Conditions.

Article 5
CONTRACT SUM
5.1

Provided that the Contractor shall strictly and completely perform all of its obligations under the
Contract Documents, and subject only to additions and deductions by Modification or as
otherwise provided in the Contract Documents, the Owner shall pay to the Contractor, in current
funds and at the time and in the installments hereinafter specified, the sum of two hundred sixtynine thousand, eight hundred sixty-three dollars ($269,863) herein referred to as the "Contract
Sum". This amount includes the base bid and the Alternates in Section 2.2

5.2

The Contract Sum includes the value engineering items and other contract modifications noted
in Section 2.3 above that total $0.00.

5.3

Unit Prices are established as follows for the Project:

Unit Price No. 1

Repair corroded steel deck with
coating

$3.00 SF

Unit Price No. 2

Repair steel deck with steel
plates

$6.00 SF

Unit Price No. 3

Overlay of deteriorated steel
deck with new steel deck

$12.00 SF

Unit Price No. 4

Replace deteriorated wood
blocking

$5.00 BF
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Article 6
PROGRESS PAYMENTS
6.1

The Contractor hereby agrees that on or about the First day of the month for every month during
the performance of the Work he will deliver to the Owner's Project Manager an Application for
Payment in accordance with the provisions of Article 8 of the General Conditions. This date may
be changed upon mutual agreement, stated in writing, between the Owner and Contractor.
Payment under this Contract shall be made as provided in the General Conditions. Payments due
and unpaid under the Contract Documents shall not bear interest.
Article 7
OTHER REQUIREMENTS

7.1

The Contractor shall submit the Performance Bond, Labor and Material Payment Bond and
Certification of Insurance as required by the Contract Documents.

7.2

The Owner shall furnish to the Contractor one (1) set of drawings and one (1) set of specifications,
at no extra cost, for use in the Construction of the Work. Additional sets of drawings or
specifications may be obtained by the Contractor by paying the Owner for the costs of
reproduction, handling and mailing.

7.3

The Contractor shall make a good faith effort to utilize Historically Underutilized Businesses
(HUB’s) per N.C. Gen. Stat. 143-128.2, and as described in the construction documents.

7.4

The General Conditions, Supplemental Conditions and the plans and specifications, including any
addenda, are incorporated herein by reference.

7.5

This Agreement, together with any amendments or modifications, may be executed in one or
more counterparts, each of which shall be deemed an original and all of which shall be considered
one and the same agreement. This Agreement may also be executed electronically. By signing
electronically, the parties indicate their intent to comply with the Electronic Commerce in
Government Act (N.C.G.S § 66-358.1 et seq.) and the Uniform Electronic Transactions Act (N.C.G.S
§ 66-311 et seq.). Delivery of an executed counterpart of this Agreement by either electronic
means or by facsimile shall be as effective as a manually executed counterpart.

IN WITNESS WHEREOF, Board of Education (hereinbefore called the "Owner") has caused these
presents to be signed and its corporate seal to be hereunto affixed, attested by its Chairperson and
Secretary, and Industrial Contract Service (hereinbefore called "Contractor") has caused these presents
to be signed by its President and its Corporate seal to be hereunto affixed, as hereinafter attested, all as
of the day and year first above written.
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BRUNSWICK COUNTY BOARD OF EDUCATION

_________________________________________
Harry E. Lemon, Jr., Chairman
ATTEST:
________________________________________
Dr. Jerry Oates, Superintendent
This contract was approved by the Board on the 2nd day of June, 2021

INDUSTRIAL CONTRACT SERVICE CORPORATION

By: ________________________________________
Danny R. Steele, President

ATTEST:
__________________________
Corporate Secretary

This Instrument Has Been Pre-audited In The
Manner Required By The School Budget And Fiscal
Control Act

Freyja Cahill, Finance Officer
Brunswick County Schools
4.9003.696.529.308.838.00
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ARTICLE 1
CONTRACT DOCUMENTS
1.1

GENERAL

1.1.1

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract (General,
Supplementary and other Conditions), the Drawings, the Specifications, and all Addenda issued prior to and all
Modifications issued after execution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order issued pursuant to the provisions of Article 10, (3) a written
interpretation issued by the Design Consultant, or (4) a written order for a minor change in the Work issued
pursuant to this contract.

1.1.2

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
local conditions under which the Work is to be performed, and correlated his observations with the requirements
of the Contract Documents.

1.1.3

All Drawings, Specifications and copies thereof furnished by the Design Consultant are and shall remain his
property. They are to be used only with respect to this Project and are not to be used on any other project.

1.1.4

The Contractor will be furnished with one set of drawings and specifications at no cost. Additional copies may
be purchased.
END OF ARTICLE 1
ARTICLE 2
OWNER

2.1

INFORMATION, SERVICES AND RIGHTS OF THE OWNER

2.1.1

The Owner shall at all times have access to the Work whenever it is in preparation or progress. The Contractor
shall provide safe facilities for such access.

2.1.2

The Owner shall not be responsible for or have control or charge of the construction means, methods,
techniques, sequences, or procedures, or for safety precautions and programs in connection with the Work,
and will not be responsible for the Contractor's failure to carry out the Work in accordance with the Contract
Documents. The Contractor shall be solely responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the Work. This requirement applies continuously throughout
contract performance and is not limited to regular working hours.

2.1.3

The Owner will have authority to require special inspection or testing of the work whether or not such Work is
then fabricated, installed, or completed. However, neither the Owner's authority to act under Subparagraph
2.2.4, nor any decision made by the Owner in good faith either to exercise or not to exercise such authority
shall give rise to any duty or responsibility of the Owner to the Contractor, any Subcontractor, any of their
agents or employees, or any other person performing any of the Work.

2.1.4

The Owner shall have the authority and discretion to call, schedule, and conduct job meetings to be attended
by the Contractor, representatives of his Subcontractors, and the Design Consultant, to discuss such matters
as procedures, progress, problems, and scheduling.

2.1.5

The Owner and Design Consultant shall not be responsible or liable to Contractor for the acts, errors or
omission of the Contractor, any separate Subcontractor, any separate contractor or any contractor's or
subcontractor's agents or employees, or any other persons performing any of the Work.
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2.1.6

Information or services under the Owner's control shall be furnished by the Owner with reasonable promptness
to avoid unreasonable delay in the orderly progress of the Work.

2.1.7

The parties acknowledge that the Owner may perform all or part of its obligations pursuant to this Agreement
through the Superintendent or his designee.

2.1.8

The foregoing rights are in addition to other rights of the Owner enumerated herein and those provided by law.

2.2

OWNER'S RIGHT TO STOP OR TO SUSPEND THE WORK

2.2.1

If the Contractor fails to correct defective Work or fails to carry out the Work or supply labor and materials in
accordance with the Contract Documents, the Owner by a written order may order the Contractor to stop the
Work, or any portion thereof, until the cause for such order has been eliminated; however, this right of the
Owner to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the
benefit of the Contractor or any other person or entity.

2.2.2

The Owner may order the Contractor in writing to suspend, delay, or interrupt all or any part of the Work for
such period of time as he may determine to be appropriate for the convenience of the Owner.

2.2.3

If the performance of all or any part of the Work (including the work of the Contractor and its subcontractors)
is, for an unreasonable period of time, suspended, delayed, or interrupted by an act of the Owner or the Design
Consultant in the administration of this Contract, or by failure of any one of them to act within the time specified
in this Contract (or if no time is specified, within a reasonable time), an adjustment shall be made for an increase
in the actual time required for performance of the Work by the Contractor, due solely to such unreasonable
suspension, delay, or interruption and the Contract modified in writing accordingly. However, no claim shall be
made under this Subparagraph for any suspension, delay, or interruption pursuant to Subparagraph 2.3.1, or
for which claim is provided or excluded under any other provision of this Contract. No claim under this
Subparagraph shall be allowed on behalf of the Contractor or its subcontractors, unless within 10 days after
the act or failure to act involved, and for continuing or ongoing acts or failures to act within 10 days of the first
day of the act or failure to act the Contractor submits to the Owner a written statement setting forth, as fully as
then practicable, the extent of such claim, and unless the claim is asserted in writing within 20 days after the
termination of such suspension, delay, or interruption. For continuing or ongoing acts or failures to act, the
Contractor shall update its written statement every 15 days until the suspension, delay or interruption is
terminated. The Contractor shall waive any and all claims not filed in strict conformance with this paragraph.
The Contractor shall indemnify, defend and hold the Owner harmless from any claim by a Subcontractor that
is waived because it is not filed in strict conformance with this paragraph or any other provision of this
Agreement regarding claims.

2.2.4

In the event of a suspension of work or delay or interruption of work, the Contractor will and will cause his
subcontractors to protect carefully his, and their, materials and work against damage or injury from the weather
and maintain completed and uncompleted portions of the work as required by the Contract Documents. If, in
the opinion of the Owner, any work or material shall have been damaged or injured by reason of failure on the
part of the Contractor or any of his subcontractors to so protect same, such work and materials shall be removed
and replaced at the expense of the Contractor.

2.2.5

No claim by the Contractor shall be allowed if asserted after final payment under this Contract or if it is not
asserted in strict conformance with Subparagraph 2.2.

2.3

OWNER'S RIGHT TO CARRY OUT THE WORK

2.3.1

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and
fails within ten days after the date written notice is mailed by the Owner to commence and continue remedy of
such default or neglect with diligence and promptness, the Owner may, without prejudice to any other remedy
he may have, make good such deficiencies and may further elect to complete all Work thereafter through such
means as the Owner may select, including the use of a new contractor. In such case the Owner shall issue a
Change Order deducting from the payments then or thereafter due the Contractor the cost of correcting such
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deficiencies, including compensation for the Design Consultant's additional services made necessary by such
default, neglect or failure. Such action by the Owner and the amount charged to the Contractor are both subject
to the prior approval of the Design Consultant. If the payments then or thereafter due the Contractor are not
sufficient to cover such amount, the Contractor shall pay the difference to the Owner. Notwithstanding the
Owner's right to carry out a portion of the work, warranty, maintenance and protection of the work remains the
Contractor's responsibility. Further, the provisions of this paragraph do not affect the Owner's right to require
the correction of defective or non-conforming work in accordance with this contract.
END OF ARTICLE 2
ARTICLE 3
CONTRACTOR
3.1

DEFINITION

3.1.1

This entire Contract is not one of agency by the Contractor for Owner but one in which Contractor is engaged
independently in the business of providing the services and performing the Work herein described as an
independent contractor.

3.2

REVIEW OF CONTRACT DOCUMENTS

3.2.1

Before placing his proposal to the Owner, and continuously after execution of the Contract, the Contractor shall
carefully study and compare the Contract Documents and shall at once report to the Owner any error,
inconsistency or omission he may discover, including any requirement which may be contrary to any law,
ordinance, rule, regulation or order of any public authority bearing on the performance of the Work. If the
Contractor has reported in writing an error, inconsistency or omission, has promptly stopped the affected work
until otherwise instructed, and has otherwise followed the instructions of the Owner, the Contractor shall not be
liable to the Owner or the Design Consultant for any damage resulting from any such errors, inconsistencies or
omissions in the Contract Documents. The Contractor shall perform no portion of the Work at any time without
Contract Documents and, where required, approved Shop Drawings, Product Data or Samples for such portion
of the Work.

3.2.2

All designs, drawings, specifications, design calculations, notes and other works provided for this contract are
the sole property of the Owner and may not be used on any other design or construction project. The use of
the design, including tracings and specifications, by any person or entity, for the purpose other than the Project,
shall be at the full risk of such person or entity

3.3

SUPERVISION AND CONSTRUCTION PROCEDURES

3.3.1

The Contractor shall supervise and direct the Work, using his best skill and attention. He shall be solely
responsible for and have control over all construction means, methods, techniques, sequences and procedures
and for coordinating all portions of the Work under the Contract. The Contractor shall be solely responsible for
initiating, maintaining and supervising all safety precautions and programs in connection with the Work and all
statutory or legal requirements. This requirement applies continuously throughout contract performance and
is not limited to regular working hours.

3.3.2

The Contractor shall be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and Sub- subcontractors, suppliers, their agents and employees, and other persons performing any of the Work
and for their compliance with each and every requirement of the Contract Documents, in the same manner as
if they were directly employed by the Contractor.

3.3.3

The Contractor shall not be relieved from his obligations to perform the Work in accordance with the Contract
Documents either by the acts, failures to act or duties of the Owner or the Design Consultant in their
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administration of the Contract, or by inspections, tests or approvals (or the lack thereof) required or performed
under Paragraph 6.5 by persons other than the Contractor.
3.3.4

The Contractor shall verify all grades, lines, levels and dimensions as indicated and shown on the plans and
specifications prior to beginning the work and shall immediately report in writing any errors or inconsistencies
to the Design Consultant before commencing the work.

3.3.5

Contractor shall protect existing surfaces, finishes and adjacent facilities from damage during construction.
Any damage shall be repaired by Contractor at his own expense prior to completion of the Project. Prior to
construction start, Contractor and Owner shall perform an inspection to record existing conditions, damaged
and undamaged.

3.4

LABOR AND MATERIALS

3.4.1

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, supplies, tools, construction equipment and machinery, water, heat, utilities,
transportation, and other facilities and services necessary or proper for or incidental to the execution and
completion of the Work required by and in accordance with the Contract Documents and any applicable code
or statute, whether specifically required by the Contract Documents or whether their provision may reasonably
be inferred as necessary to produce the intended results, whether temporary or permanent and whether or not
incorporated or to be incorporated in the Work. Final payment will not be made until the Work is so completed.

3.4.2

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the Work any unfit person or anyone not skilled in the task assigned to him. The Owner may, by
notice in writing, require the Contractor to remove from the work any employee the Owner deems incompetent,
careless or otherwise objectionable. All agents and workers of the contractor and its subcontractors shall wear
identification badges provided by the Contractor at all times they are on the Owner’s property. The identification
badges shall at a minimum display the company name, telephone number and employee’s picture and name
and must be worn in plain view at all times. Additionally, once school staff occupies the building, all contractors
and their respective subcontractors shall be required to sign in and out of the visitor’s log each day they are
performing services. They must also wear a visitor’s pass which will indicate to staff that they have met this
requirement which applies to anyone performing services anywhere on the school property.

3.4.3

The Contractor shall be responsible for ensuring that the work is completed in a skillful and workmanlike
manner.

3.4.4

All equipment, apparatus and/or devices of any kind to be incorporated into the work that are shown or indicated
on the drawings or called for in the specifications or required for the completion of the work shall be entirely
satisfactory to the Owner and the Design Consultant as regards operations, capacity and/or performance. No
approval, either written or verbal, of any drawings, descriptive data or samples of such equipment, apparatus
and/or device shall relieve the Contractor of his responsibility to turn over the same in good working order for
its intended purpose at the completion of the Work in complete accordance with the Contract Documents. Any
equipment, apparatus and/or device not fulfilling these requirements shall be removed and replaced by proper
and acceptable equipment, etc. or put in good working order satisfactory to the Owner and Design Consultant
without additional cost to the Owner.

3.4.5

All materials and Work shall meet North Carolina Building Codes. Should there be any discrepancies between
design and code, the more stringent requirement shall apply. All materials shall comply with standards (or
approved products) as set by the specifications. Unless otherwise specified, NO ASBESTOS CONTAINING
MATERIALS SHALL BE INSTALLED. BY DEFINITION, INSTALLATION OF ASBESTOS MATERIALS WILL
BE CONSIDERED CONTRACTOR’S NEGLIGENCE AND THE CONTRACTOR SHALL PERFORM ALL
NECESSARY WORK TO REMOVE THE ASBESTOS AND RESTORE THE SITE TO THE ‘PRE-CONTRACT’
CONDITION. Contractor shall assume all facilities built prior to 1979 have lead-based paint. Any paint removal
shall be in accordance with OSHA standard pertaining to lead (29 CFR 1915.1025).
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3.5

WARRANTY

3.5.1

The Contractor warrants to the Owner and the Design Consultant that all materials and equipment furnished
under this Contract will be new unless otherwise specified, and that all workmanship will be of first class quality,
free from faults and defects and in conformance with the Contract Documents and all other warranties and
guaranties specified therein. Where no standard is specified for such workmanship or materials, they shall be
the best of their respective kinds. All Work not conforming to these requirements, including substitutions not
properly approved and authorized, may be considered defective. If required by the Owner or the Design
Consultant, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and
equipment. This warranty is not limited by the provisions of Article 11.

3.5.2

The warranties set forth in this Paragraph 3.5 and elsewhere in the Contract Documents shall survive Final
Completion of the Work.

3.5.3

If, within one year after the Date of Substantial Completion of the Work or designated portion thereof or within
one year after acceptance by the Owner of designated equipment or within such longer period of time as may
be prescribed by law or by the terms of any applicable special warranty required by the Contract Documents,
any of the Work is found to be defective, not in accordance with the Contract Documents, or not in accordance
with the guarantees and warranties specified in the Contract documents, the Contractor shall correct it within
five (5) working days or such other period as mutually agreed, after receipt of a written notice from the Owner
to do so unless the Owner has previously given the Contractor a written acceptance of such condition. The
Owner shall give such notice with reasonable promptness after discovery of the condition. For items, which
remain incomplete or uncorrected on the date of Substantial Completion, the one-year warranty shall begin on
the date of Final Completion of the Work. If the Contract Documents include painting work, the one year
warranty period in this section shall be extended to two years.

3.5.4

If at any time deficiencies in the Work are discovered which are found to have resulted from fraud or
misrepresentation, or an intent or attempt to or conspiracy to defraud the Owner by the Contractor, any
Subcontractor or Supplier, the Contractor will be liable for replacement or correction of such Work and any
damages which Owner has incurred related thereto, regardless of the time limit of any guarantee or warranty.

3.5.5

The Contractor shall bear the cost of making good all work of the Owner, separate contractors or others,
destroyed or damaged by such correction or removal required under this Article 3, Article 11 or elsewhere in
the Contract Documents.

3.6

TAXES

3.6.1

The Contractor shall pay all sales, consumer, use and other similar taxes for the Work or portions thereof
provided by the Contractor which are legally enacted at the time bids are received, whether or not yet effective.

3.6.2

The Contractor shall provide a completed Contractor’s Sales Tax Report (attached hereto as Appendix A) with
each application for payment for all items provided by the Contractor or any Sub-Contractors and incorporated
into this project. The Contractor shall account for at least 2% of the total contract amount in sales tax or provide
justification satisfactory to the Owner that the actual sales tax paid is less than 2%. In the event the Contractor
does not provide adequate justification to support the shortfall, the Contractor shall pay the Owner the difference
between the amount accounted for and the 2% minimum. Such compensation shall not be deemed a penalty,
but reimbursement of funds the Owner would otherwise be entitled to recover from the State.

3.6.3

Sales and Use Tax. Contractor shall be responsible for complying with any applicable sales and use tax
obligations imposed by Chapter 105, Article 5 of the North Carolina General Statutes. Where Contractor has
been contracted with to oversee “new construction” or “reconstruction” as defined in G.S. 105-164.4H,
Contractor shall be responsible for issuing and maintaining an Affidavit of Capital Improvement.
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3.7

PERMITS, FEES AND NOTICES

3.7.1

The Contractor shall secure and pay for the building permit and for all other permits and governmental fees
necessary for the proper execution and completion of the Work. Costs for service and final service connections
by public utilities will be reimbursed to the Contractor by the Owner. The Owner shall not be responsible for
the cost of any temporary utilities.

3.7.2

Each Contractor will pay for his own license and reinspection fees for his part of the work necessary for the
proper execution and completion of the work.

3.7.3

The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful orders
of any public authority bearing on the performance of the Work.

3.8

PROGRESS SCHEDULE

3.8.1

The Contractor shall prepare and submit to the Owner for the Owner's review and approval an estimated
progress schedule for the Work. This schedule shall be in accordance with any general requirements included
in the specifications for this project.

3.9

RESPONSIBILITY FOR COMPLETION

3.9.1

The Contractor shall furnish such manpower, materials, facilities and equipment and shall work such hours,
including night shifts, overtime operations and Sundays and holidays, as may be necessary to ensure the
performance of the Work within the Milestone and Completion dates specified in the Owner-Contractor
Agreement.

3.9.2

If the actions taken by the Contractor are not satisfactory, the Design Consultant or Owner may direct the
Contractor to take any and all actions necessary to ensure completion within the required Milestone and
Completion dates, without additional cost to the Owner. In such event, the Contractor shall continue to assume
responsibility for his performance and for completion within the required dates.

3.10

DOCUMENTS AND SAMPLES AT THE SITE

3.10.1

The Contractor shall maintain at the site for the Owner one record copy of all Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples. These shall be delivered
to the Owner upon completion of the Work.

3.11

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.11.1

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the Work or in the work of the Owner or any separate contractor, all Shop Drawings, Product
Data, Manuals and Samples required by the Contract Documents.

3.11.2

Do not order materials until receipt of written approval. Furnish materials equal in every respect to approved
samples.

3.11.3

By approving and submitting Shop Drawings, Product Data, Manuals and Samples, the Contractor represents
that he has determined and verified all materials, field measurements, and field construction criteria related
thereto, and that he has checked and coordinated the information contained within such submittals with the
requirements of the Work and of the Contract Documents. The Contractor shall adhere to any supplementary
processing and scheduling instructions pertaining to Shop Drawings, which may be issued by the Design
Consultant.
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3.11.4

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documents by the Design Consultant's review of Shop Drawings, Product Data, Samples or Manuals under
unless the Contractor has specifically informed the Design Consultant in writing of such deviation at the time of
submission and the Design Consultant has given written approval to the specific deviation. The Contractor
shall not be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data, Samples,
or Manuals by the Design Consultant's review thereof.

3.11.5

The Contractor shall make corrections required by the Design Consultant and shall resubmit the required
number of corrected copies of Shop Drawings or new Product Data or Samples. The Contractor shall direct
specific attention, in writing or on resubmitted Shop Drawings, Product Data or Samples, to revisions other than
those requested by the Design Consultant on previous submittals. Resubmittals necessitated by required
corrections due to Contractor's errors or omissions shall not be cause for extension of Contract Time, and any
costs associated with the processing of these resubmittals shall be paid by the Contractor.

3.11.6

No portion of the Work requiring submission of Shop Drawings, Product Data, Samples or Manuals shall be
commenced until the submittal has been approved by the Design Consultant. All such portions of the Work
shall be in accordance with approved submittals.

3.12

EQUAL PRODUCTS AND SUBSTITUTIONS

3.12.1

All materials, supplies and articles furnished under this Contract shall, whenever specified and otherwise
practicable, be the standard products of recognized, reputable manufacturers. Unless otherwise specifically
provided in the Contract Documents, the naming of a certain brand, make, manufacturer or article, device,
product, material, fixture or type of construction shall convey the general style, type, character and standard of
quality of the article desired and shall not be construed as limiting competition. The Contractor, in such cases,
may with Owner approval, use any brand, make, manufacturer, article, device, product, material, fixture, form
or type of construction which in the judgment of the Design Consultant is equal to that specified. An item may
be considered equal to the item so named or described if, in the opinion of the Owner and Design Consultant
(1) it is at least equal in quality, durability, appearance, strength, and design; (2) it will perform at least equally
the specific function imposed by the general design for the work being contracted for or the material being
purchased; and (3) it conforms substantially, even with deviations, to the detailed requirements for the item in
the specifications. Approval by the Owner and Design Consultant will be granted based upon considerations
of quality, workmanship, economy of operation, suitability for the purpose intended, and acceptability for use
on the Project.

3.12.2

Contractor must provide evidence that proposed substitution does not require revisions to the Contract
Documents, that is consistent with Contract Documents, and will produce the indicated results, and is
comparable with other portions of the Work. Contractor must provide a detailed comparison of significant
qualities or proposed substitution with those of the Work Specified, including but not limited to the following
significant qualities: performance, weight, size, durability, visual effect, sustainable design features, warranties,
and any specific features and requirements indicated in Contract Documents. An annotated copy of applicable
Specification Section and point-by-point comparison between specified product and the proposed substitution
describing each point of compliance, non-compliance, and variance between the specified and proposed
product shall be provided.

3.13

USE OF SITE

3.13.1

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits, easements,
right-of- way agreements and the Contract Documents. The Contractor shall not unreasonably encumber the
site, in the opinion of the Owner, with any materials, equipment or trailers nor shall he block the entrances or
otherwise prevent reasonable access to the site, other working and parking areas, completed portions of the
Work and/or properties, storage areas, areas of other facilities that are adjacent to the worksite. If the
Contractor fails or refuses to move said material, equipment or trailers within 24 hours of notification by the
Owner, to so do, the Owner shall have the right, without further notice, to remove, at the Contractor's expense,
any material, equipment and/or trailers which the Owner deems are in violation of this paragraph.
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3.14

CUTTING AND PATCHING OF WORK

3.14.1

The Contractor shall not damage or endanger any portion of the Work or the work of the Owner or any separate
contractors by cutting, patching or otherwise altering any work, or by excavation.

3.14.2

Existing structures and facilities including but not limited to building, utilities, topography, streets, curbs, walks,
etc., that are damaged or removed due to required excavations or other construction work, shall be patched,
repaired or replaced by the Contractor to satisfaction of the Design Consultant and the Owner of such structures
and facilities and authorities having jurisdiction.

3.15

CLEANING UP

3.15.1

The Contractor at all times shall keep the premises free from accumulation of waste materials or rubbish caused
by his operations. If the Contractor fails to clean up during or at the completion of the Work, the Owner may
do so and the cost thereof shall be charged to the Contractor.

3.16

INDEMNIFICATION

3.16.1

To the fullest extent permitted by law, the Contractor shall, at his sole cost and expense, indemnify, defend,
and hold harmless the Owner and the Design Consultant and their agents, representatives, and employees
from and against all claims, actions, judgments, costs, liabilities, penalties, damages, losses and expenses,
including but not limited to attorneys' fees, arising out of or caused by any negligent act, error or omission of
the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for whose
acts any of them may be liable. The above obligation shall not be construed to negate, abridge, or otherwise
reduce any other right or obligation of indemnity, which would otherwise exist as to any party or person,
described in this Paragraph 3.16. The parties agree that this indemnification clause is an “evidence of
indebtedness” for purpose of N.C. Gen. Stat. § 6-21.2. The parties also specifically acknowledge that the
Owner is a public body and it is the intent of the parties that the Owner not incur any expenses when the
Contractor is solely responsible for the claims.

3.16.2

In any and all claims against the Owner or the Design Consultant or any of their agents, representatives, or
employees by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable, the indemnification obligation under this
Paragraph 3.16 shall not be limited in any way by Contractor’s insurance coverage required herein.

3.16.3

No provision of this Paragraph 3.16 shall give rise to any duties on the part of the Design Consultant or the
Owner, or any of their agents, representatives, or employees.

3.18

CONDITIONS AFFECTING THE WORK

3.18.1

The Contractor shall be responsible for taking all steps necessary to ascertain the nature and location of the
Work and the general and local conditions, which can affect the Work or the cost thereof. The Owner assumes
no responsibility for any understanding or representation about conditions affecting the Work made by any of
his officers, employees, representatives, or agents prior to the execution of the Contract, unless such
understandings or representations are expressly stated in the Contract Documents.

3.19

MISCELLANEOUS.

3.19.1

The Contractor shall provide documentation acceptable to the Owner showing the amount of MBE participation
(including a complete list of all subcontractors and their final subcontract amounts) and sales tax paid by the
Contractor and its subcontractors for materials purchased for Projects completed under this contract.

3.20

APPLICABLE LAWS.

3.20.1

This Contract and the relationship of the parties shall be governed by the laws of the state of North Carolina.

3.20.2

Contractor shall comply with all applicable laws and regulations in providing services under this
Contract. Contractor shall not employ any individuals to provide services to the Owner who are not authorized
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by federal law to work in the United States. Contractor represents and warrants that it is not presently debarred,
suspended, proposed for debarment, declared ineligible or voluntarily excluded from participation in this
Contract by any governmental department or agency. Contractor must notify Owner within thirty (30) days if
debarred by any government entity during this Contract. The Contractor represents that it is aware of and in
compliance with the Immigration Reform and Control Act and North Carolina law (Article 2 of Chapter 64 of the
North Carolina General Statutes) requiring use of the E-Verify system. The Contractor further warrants that it
will use the E-Verify system to verify employment eligibility of all its employees throughout the term of this
Contract, and that it will remain in compliance with all I-9 requirements throughout the term of this Contract. The
Contractor shall also ensure that any subcontractors use the E-Verify system at all times while providing
subcontracted services in connection with this Contract. Contractor is responsible for providing affordable health
care coverage to all of its full-time employees providing services to the school system. The definitions of
“affordable coverage” and “full-time employee” are governed by the Affordable Care Act and accompanying
IRS and Treasury Department regulations.
3.20.3

The Contractor also acknowledges that G.S. § 14-208.18 prohibits anyone required to register as a sex offender
under Article 27A of Chapter 14 of the General Statutes from knowingly being on the premises of any school.
The Contractor shall conduct or arrange to have conducted, at its own expense, sexual offender registry checks
on each of its employees, agents, ownership personnel, or contractors (“contractual personnel”) who will
engage in any service on or delivery of goods to school system property or at a school-system sponsored event,
except checks shall not be required for individuals who are solely delivering or picking up equipment, materials,
or supplies at: (1) the administrative office, provided that such office is not located at a school site; (2) nonschool sites; (3) schools closed for renovation; or (4) school construction sites. The checks shall include at a
minimum checks of the State Sex Offender and Public Protection Registration Program, the State Sexually
Violent Predator Registration Program, and the National Sex Offender Registry (“the Registries”). For the
Contractor’s convenience only, all of the required registry checks may be completed at no cost by accessing
the United States Department of Justice Sex Offender Public Website at http://www.nsopw.gov/. The
Contractor shall provide certification on the Sexual Offender Registry Check Certification Form that the registry
checks were conducted on each of its contractual personnel providing services or delivering goods under this
Agreement prior to the commencement of such services or the delivery of such goods. The Contractor shall
conduct a current initial check of the registries (a check done more than 30 days prior to the date of this
Agreement shall not satisfy this contractual obligation). In addition, the Contractor agrees to conduct the
registry checks and provide a supplemental certification form before any additional contractual personnel are
used to deliver goods or provide services pursuant to this Agreement. The Contractor further agrees to conduct
annual registry checks of all contractual personnel and provide annual certifications at each anniversary date
of this Agreement. The Contractor shall not assign any individual to deliver goods or provide services pursuant
to this Agreement if said individual appears on any of the listed registries. The Contractor agrees that it will
maintain all records and documents necessary to demonstrate that it has conducted a thorough check of the
registries as to each contractual personnel, and agrees to provide such records and documents to the Owner
upon request. The Contractor specifically acknowledges that the Owner retains the right to audit these records
to ensure compliance with this section at any time in the Owner’s sole discretion. Failure to comply with the
terms of this provision shall be deemed a material breach of the Agreement. In addition, the Owner may conduct
additional criminal records checks at the Owner’s expense. If the Owner exercises this right to conduct
additional criminal records checks, the Contractor agrees to provide within seven (7) days of request the full
name, date of birth, state of residency for the past ten years, and any additional information requested by the
Owner for all contractual personnel who may deliver goods or perform services under this Agreement. The
Contractor further agrees that it has an ongoing obligation to provide the Owner with the name of any new
contractual personnel who may deliver goods or provide services under the Agreement. The Owner reserves
the right to prohibit any contractual personnel of the Contractor from delivering goods or providing services
under this Agreement if the Owner determines, in its sole discretion, that such contractual personnel may pose
a threat to the safety or well-being of students, school personnel or others.

3.20.4

Anti-Nepotism. Contractor warrants that, to the best of its knowledge and in the exercise of due diligence, none
of its corporate officers, directors, or trustees and none of its employees who will directly provide services under
this Agreement are immediate family members of any member of the Board of Education or of any principal or
central office staff administrator employed by the Board. For purposes of this provision, “immediate family”
means spouse, parent, child, brother, sister, grandparent, or grandchild, and includes step, half, and in-law

Roofing General Conditions – July 11, 2019

GC-10

Back to Agenda

relationships. Should Contractor become aware of any family relationship covered by this provision or should
such a family relationship arise at any time during the term of this Agreement, Contractor shall immediately
disclose the family relationship in writing to the Superintendent of the Schools. Unless formally waived by the
Board, the existence of a family relationship covered by this Agreement is grounds for immediate termination
by Owner without further financial liability to Contractor.
3.20.5

Restricted Companies Lists. Contractor represents that as of the date of this Contract, Contractor is not
included on the Final Divestment List created by the North Carolina State Treasurer pursuant to N.C. Gen. Stat.
§ 147-86.58. Contractor also represents that as of the date of this Contract, Contractor is not included on the
list of restricted companies determined to be engaged in a boycott of Israel created by the North Carolina State
Treasurer pursuant to N.C. Gen. Stat. § 147-86.81.

3.21

COMPLIANCE WITH BOARD POLICIES AND PROCEDURES
The Contractor agrees to comply with the all of the Owner’s policies at all times that the Contractor, its
subcontractors and employees are on the Owner’s property. The Contractor acknowledges that Board policies
are available for review at the Owner’s website and agrees to comply with the policies. The Contractor also
agrees to comply with the following provisions:

3.21.1

The Contractor, its Subcontractors and employees shall not possess or carry, whether openly or concealed, any
gun, rifle, pistol, or explosive on any property owned by the Owner. This includes firearms locked in containers,
vehicles or firearm racks within vehicles. The Contractor, its Subcontractors and employees shall not cause,
encourage or aid a minor, who is less than 18 years old to possess or carry, whether openly or concealed, any
weapons on any property owned by the Owner.

3.21.2

The Contractor, its Subcontractors and employees, are prohibited from profane, lewd, obscene or offensive
conduct or language, including engaging in sexual harassment.

3.21.3

The Contractor and its Subcontractors shall not manufacture, transmit, conspire to transmit, possess, use or be
under the influence of any alcoholic or other intoxicating beverage, narcotic drug, hallucinogenic drug,
amphetamine, barbiturate, marijuana or anabolic steroids, or possess, use, transmit or conspire to transmit
drug paraphernalia on any property owned by the Owner.

3.21.4

The Contractor and its Subcontractors may not at any time use or display tobacco or nicotine-containing
products, including but not limited to electronic cigarettes (e-cigarettes), on school premises, both indoor and
outdoor. The prohibition of the display of tobacco or nicotine products shall not extend to a display that has a
legitimate instructional or pedagogical purpose. For purposes of this Contract, “tobacco product” is defined to
include cigarettes, cigars, blunts, bidis, pipes, chewing tobacco, snuff, and any other items containing or
reasonably resembling tobacco, tobacco products, or any facsimile thereof. “Tobacco use” includes smoking,
chewing, dipping, or any other use of tobacco products.

3.21.5

The Contractor, its Subcontractors and employees shall not solicit from or sell to students or staff within the
Owner’s facilities or campuses, and shall not give gifts of any value to school system employees.

3.21.6

Operators of all commercial vehicles on any property owned by the Owner shall be subject to post-accident,
random, reasonable suspicion and follow-up testing for drugs and alcohol.

3.21.7

The Contractor, its Subcontractors and employees are prohibited from using access to the site pursuant to this
Agreement as a means to date, court, or enter into a romantic or sexual relationship with any student enrolled
in the School System. The Contractor agrees to indemnify the Owner for claims against the Owner resulting
from relationships which have occurred or may occur between a student and an employee of the Contractor or
Subcontractor.
END OF ARTICLE 3
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ARTICLE 4
SUBCONTRACTORS

4.1

DEFINITION

4.1.1

A Subcontractor is a person or entity who has a direct contract with the Contractor to perform any of the Work
at the site. The term Subcontractor may be referred to throughout the Contract Documents as if singular in
number and masculine in gender and means a Subcontractor or his authorized representative. The term
Subcontractor does not include any Separate Contractor or his subcontractors.

4.1.2

A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform
any of the Work at the site or who contracts to perform or supply any of the Work under the scope of a
Subcontractor’s subcontract. The term Sub-subcontractor may be referred to throughout the Contract
Documents as if singular in number and masculine in gender and means a Sub-subcontractor or an authorized
representative thereof.

4.1.3

Nothing contained in the Contract Documents is intended to, nor shall it create, any contractual relationship
between the Owner, the Design Consultant, or any of their agents, consultants, employees, independent
contractors, or representatives and any Subcontractor, Sub-subcontractor, Supplier or Vendor of the
Contractor, except the relationship between Owner and Contractor, but the Owner shall be entitled to
performance of all obligations intended for his benefit, and to enforcement thereof.

4.1.4

The Owner and Design Consultant will not deal directly with any Subcontractor, Sub-subcontractor or Material
Supplier. Communication will be made only through the Contractor. Subcontractor, Sub-subcontractors or
Material Suppliers shall route requests for information or clarification through the Contractor to the Design
Consultant.

4.2

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

4.2.1

The Contractor, in compliance with the requirements of the Contract Documents and within ten (10) days after
the Notice to Proceed, shall furnish in writing to the Owner the names of the persons or entities (including those
who are to furnish materials or equipment fabricated to a special design) proposed for each of the principal
portions of the Work. The Owner will promptly reply to the Contractor in writing stating whether or not the
Owner, after due investigation, has reasonable objection to any such proposed person or entity. Failure of the
Owner to reply within a reasonable time shall constitute notice of no reasonable objection. The Contractor
understands and agrees that no contractual agreement exists for any part of the Work under this Contract
between the Owner and any of the Contractor's Subcontractors or Sub-subcontractors. Further, the Contractor
understands and agrees that he alone is responsible to the Owner for the Work under this Contract and that
any review of Subcontractors or Sub-subcontractors by the Owner will not in any way make the Owner
responsible to any Subcontractor, nor responsible for the actions or failures of any Subcontractor or Subsubcontractor.

4.2.1.1

The Contractor shall identify in the list of names of the Subcontractors proposed, those Subcontractors that are
Historically Underutilized Businesses (HUB’s) and indicate the portion of the Work that each Subcontractor will
perform.

4.2.2

The Contractor shall not contract with any such proposed person or entity to whom the Owner has made
reasonable objection under the provisions of Paragraph 4.2.1. The Contractor shall not be required to contract
with anyone to whom he has a reasonable objection.

4.2.3

If the Owner has reasonable objection to any proposed person or entity under Paragraph 4.2.1, the Contractor
shall name a substitute to whom the Owner has no reasonable objection. The Contract Sum shall be increased
or decreased by the difference in cost occasioned by such substitution and an appropriate Change Order shall
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be issued, subject to an audit of said difference by the Owner; provided, however, that no increase in the
Contract Sum shall be allowed for any such substitution unless the Contractor has acted promptly and
responsively in submitting names as required by Paragraph 4.2.1 and the original proposed Subcontractor was:
(i) able to carry out his work under his proposed subcontract, (ii) able to comply with all applicable laws, (iii)
was an ongoing business in the field of his proposed subcontract, and (iv) had a labor force, capital and a
means of supply compatible with the scope of his proposed subcontract.
4.2.4

If the Owner requires a change of any proposed Subcontractor or person or organization previously accepted
by him on the Project, the Contract Sum shall be increased or decreased by the difference in cost occasioned
by such change and an appropriate Change Order shall be issued, subject to an audit by Owner.

4.2.5

The Contractor shall notify the Owner and the Design Consultant of any substitution for any Subcontractor
identified in accordance with Subparagraph 4.2.1.1. The Contractor shall make no substitution for any
Subcontractor, person or entity previously selected if the Owner or the Design Consultant makes reasonable
objection to such substitution. Also, Contractor may make no substitution of Subcontractors in violation of
applicable law.

4.2.6

If during the duration of the Project, the Contractor effects a substitution for any Subcontractor per Paragraph
5.2.5, or if additional subcontract opportunities become available, the Contractor shall make a good faith effort
to utilize Historically Underutilized Businesses (HUB’s).

4.3

SUBCONTRACTUAL RELATIONS

4.3.1

By an appropriate written agreement, the Contractor shall require each Subcontractor, to the extent of the Work
to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract Documents,
and to assume toward the Contractor all the obligations and responsibilities which the Contractor, by these
Contract Documents, assumes toward the Owner. Said agreement shall preserve and protect the rights of the
Owner under the Contract Documents with respect to the Work to be performed by the Subcontractor so that
the subcontracting thereof will not prejudice such rights, and shall allow to the Subcontractor, unless specifically
provided otherwise in the agreement between the Contractor and Subcontractor, the benefit of all rights,
remedies and redress against the Contractor that the Contractor, by these Contract Documents, has against
the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into similar
agreements with his Sub-subcontractors.
The Contractor shall make available to each proposed
Subcontractor, prior to the execution of the subcontract, copies of the Contract Documents to which the
Subcontractor will be bound by this Section 4.3, and identify to the Subcontractor any terms and conditions of
the proposed Subcontract which may be at variance with the Contract Documents. Each Subcontractor shall
similarly make copies of such Contract Documents available to his Sub-subcontractors.

4.3.2

The provisions herein regarding Subcontractor approvals shall in no way affect the liability of the Contractor to
the Owner regarding performance of all obligations by or payment of Subcontractors. Approval to subcontract
with any given Subcontractor shall not to any degree relieve the Contractor of his obligation to perform or have
performed to the full satisfaction of the Owner the Work required by this Contract.

4.3.3

The Contractor shall submit Notice to the Owner of any Claims by Subcontractors for which the Owner is
believed to be responsible, in strict conformance with the same time requirements and other procedures
established for the submission of the Contractor’s Claims to the Owner.

4.4

QUALIFICATION SUBMITTALS

4.4.1

Specific qualification submittals may be required of Subcontractors, installers and suppliers for certain critical
items of the Work. Required qualification submittals are set forth in detail in the Specifications and shall be
collected and submitted by the Contractor for review and approval by the Design Consultant. All information
required of a single Subcontractor, installer or supplier shall be contained in a single, complete submittal. The
Contractor shall submit the required qualification information within ten (10) days after receipt of the Design
Consultant's request.
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4.4.2

The Owner and Design Consultant shall reject any proposed Subcontractor, installer or supplier, or any
qualification submittals related thereto, for the following reasons:
.1

The Contractor's failure to submit requested information within the specified time; or

.2

The Contractor's failure to provide all of the requested information; or

.3

The Contractor's submission of a Subcontractor, installer or supplier, or qualifications thereof, which are
unacceptable in the judgment of the Owner or Design Consultant.

4.4.3

Should the Owner or Design Consultant have reasonable objection to any proposed Subcontractor, installer or
supplier, the Contractor shall submit another person or firm who are reasonably acceptable to the Owner and
Design Consultant.

4.5

PREPARATORY WORK

4.5.1

Before starting a portion of the Work, the Contractor and the responsible Subcontractor shall carefully examine
all preparatory work that has been executed to receive his work. The Subcontractor shall check carefully, by
whatever means are required, to ensure that his work and adjacent related work will finish to proper contours,
planes and levels. He shall promptly notify the Contractor and the Design Consultant of any defects or
imperfections in preparatory work, which will, in any way, affect satisfactory completion of his work. Absence
of such notification will be construed as an acceptance of preparatory work and later Claims of defects therein
will not be recognized.

4.5.2

Under no conditions shall a portion of the Work proceed prior to preparatory work having been completed,
cured, dried, and otherwise made satisfactory to receive such related work. Responsibility for timely installation
of all materials rests solely with the Contractor, who shall maintain coordination control at all times.

END OF ARTICLE 4
ARTICLE 5
WORK BY OWNER OR BY SEPARATE CONTRACTORS
5.1

OWNER'S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

5.1.1

The Owner reserves the right to perform work related to the Project with his own forces, and to award separate
contracts in connection with other portions of the Project or other work on the site under these or similar
Conditions of the Contract.

5.2

MUTUAL RESPONSIBILITY

5.2.1

Should the Contractor cause damage to the work or property of the Owner or of any separate contractor on the
Project, or to other work on the Site, or delay or interfere with the Owner's work on ongoing operations or
facilities or adjacent facilities or said separate contractor's work, the Contractor shall be liable for the same;
and, in the case of another contractor, the Contractor shall attempt to settle said claim with such other contractor
prior to such other contractor's institution of litigation or other proceedings against the Contractor.

5.2.2

Should a separate contractor cause damage to the Work or to the property of the Contractor or cause delay or
interference with the Contractor's performance of the Work, the Contractor shall present directly to said
separate contractor any claims it may have as a result of such damage, delay or interference (with an
information copy to the Owner) and shall attempt to settle its claim against said separate contractor prior to the
institution of litigation or other proceedings against said separate contractor.
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5.2.3.

In no event shall the Contractor seek to recover from the Owner or the Design Consultant, and the Contractor
hereby waives any claims against the Owner and Design Consultant relating to any costs, expenses (including,
but not limited to, attorney's fees) or damages or other losses incurred by the Contractor as a result of any
damage to the Work or property of the Contractor or any delay or interference caused by any separate
contractor.

5.3

COORDINATION OF THE WORK

5.3.1

By entering into this contract, Contractor acknowledges that there may be other contractors on the site whose
work will be coordinated with that of his own. Contractor expressly warrants and guarantees that he will
cooperate with other contractors and will do nothing to delay, hinder or interfere with the work of other separate
contractors, the Owner or Design Consultant. Contractor also expressly agrees that, in the event his work is
hindered, delayed, interfered with or otherwise affected by a separate contractor, his sole remedy will be a
direct action against the separate contractor as described in this Article 5. Contractor will have no remedy, and
hereby expressly waives any remedy, against the Owner and/or the Design Consultant on account of delay,
hindrance, interference or other event caused by a separate contractor.

END OF ARTICLE 5
ARTICLE 6
MISCELLANEOUS PROVISIONS
6.1

GOVERNING LAW

6.1.1

This contract shall be governed by the law of the State of North Carolina. The Contractor and Owner agree
that the county where the Project is located shall be the proper venue for any litigation arising out of this
Agreement.

6.1.2

Each and every provision of law and clause required by law to be inserted in this Contract shall be deemed to
be inserted herein and the Contract shall be read and enforced as though it were included herein. If through
mistake or otherwise, any such provision is not inserted or is not correctly or fully inserted, then upon the
application of either party, the Contract shall forthwith be physically amended to make such insertion.

6.2

CLAIMS AND DAMAGES

6.2.1

Should the Contractor or any of its Subcontractors suffer injury or damage to person or property because of
any act or omission of the Owner or Design Consultant, or of any of their employees, agents or others for whose
acts either is legally liable, the claim on behalf of the Contractor or its subcontractors shall be made in writing
to the Owner within 10 days after the first observance of such injury or damage; otherwise, the Contractor shall
have waived any and all rights he may have against the Owner or the Design Consultant, or their employees,
representatives and agents. The Contractor shall indemnify, defend and hold the Owner harmless from any
claim by a Subcontractor that is waived because it is not filed in strict conformance with this paragraph or any
other provision of this Agreement regarding claims.

6.4

RIGHTS AND REMEDIES

6.4.1

The duties and obligations of the Contractor imposed by the Contract Documents and the rights and remedies
of the Owner available thereunder shall be in addition to and not a limitation of any duties, obligations, rights
and remedies otherwise imposed or available by law.

6.4.2

Except as may be specifically agreed in writing, the failure of the Owner or the Design Consultant to insist in
any one or more instances upon the strict performance of any one or more of the provisions of this Contract,
or to exercise any right herein contained or provided by law, shall not be construed as a waiver or
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relinquishment of the performance of such provisions or right(s) or of the right to subsequently demand such
strict performance or exercise such right(s), and the rights shall continue unchanged and remain in full force
and effect.
6.4.3

The Contractor agrees that he can be adequately compensated by money damages for any breach of this
Contract which may be committed by the Owner and hereby agrees that no default, act, or omission of the
Owner or the Design Consultant, except for failure to make progress payments as required by the Contract
Documents, shall constitute a material breach of the Contract entitling the Contractor to cancel or rescind the
provisions of this Contract or (unless the Owner shall so consent or direct in writing) to suspend or abandon
performance of all or any part of the Work. The Contractor hereby waives any and all rights and remedies to
which he might otherwise be or become entitled, save only his right to money damages.

6.4.4

Contractor and Owner acknowledge that the Contract Documents shall not be construed against Owner due to
the fact that they may have been drafted by Owner. For purposes of construing the Contract Documents, both
Contractor and Owner shall be considered to have jointly drafted the Contract Documents.

6.4.5

In the event that Owner incurs attorney’s fees or litigation expenses in connection with enforcing or protecting
its rights under the Contract Documents or defending any claim or lawsuit brought against it arising out of the
Work or the Contract Documents, Contractor shall reimburse Owner for such reasonable attorney's fees and
expenses.

6.5

TESTS AND INSPECTIONS

6.5.1

If the Contract Documents, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the Work to be inspected, tested, or approved, the Contractor shall give the
Owner timely notice of its readiness so the Design Consultant and the Owner may observe such inspection,
testing or approval. The Contractor shall bear all costs of such inspections, tests or approvals conducted by
public authorities. Unless otherwise provided, the Owner shall bear all costs of other inspections, tests or
approvals.

6.5.2

Unless otherwise stipulated in other Contract Documents, the Contractor shall pay for all utilities required for
testing of installed equipment of all of his work and work of each Subcontractor. Boiler fuel other than gas shall
be provided by Subcontractor furnishing boilers. Labor and supervision required for making such tests shall
be provided at no additional cost to the Owner.

6.5.3

If the Design Consultant or the Owner determines that any Work requires special inspection, testing, or approval
which Subparagraph 6.51 does not include, the Owner will instruct the Contractor to order such special
inspection, testing or approval, and the Contractor shall give notice as provided in Subparagraph 6.51. If such
special inspection or testing reveals a failure of the Work to comply (1) with the requirements of the Contract
Documents, or (2) with respect to the performance of the Work, with laws, ordinances, rules, regulations, or
orders of any public authority having jurisdiction, the Contractor shall bear all costs thereof, including
compensation for the Design Consultant's and Owner's additional construction management expenses made
necessary by such failure.

6.6

UNENFORCEABILITY OF ANY PROVISION

6.6.1

If any provision of this Contract is held as a matter of law to be unenforceable or unconscionable, the remainder
of the Contract shall be enforceable without such provision.

6.7

ATTORNEYS' FEES AND OTHER EXPENSES

6.7.1

The Contractor hereby agrees that he will not submit, assert, litigate or otherwise pursue any frivolous or
unsubstantiated claims or claims he has specifically waived under the terms of the Contract Documents. In the
event that the Contractor's or its Subcontractor’s claims, or any separate item of a claim, is without substantial
justification, the Contractor shall reimburse the Owner or Design Consultant for all costs and expenses
associated with defending such claim or separate item, including but not limited to, attorneys' fees, audit costs,

Roofing General Conditions – July 11, 2019

GC-16

Back to Agenda

accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, or services and any other consultant costs.
6.7.2

If the Contractor breaches any obligation under the Contract Documents, the Contractor shall reimburse the
Owner and Design Consultant for all costs and expenses incurred by the Owner relating to such breach,
including but not limited to attorneys' fees, audit costs, accountants' fees, expert witness' fees, additional Design
Consultant expenses, additional construction management expenses, and any other consultant costs.

6.7.3

If the Owner or Design Consultant prevails in a claim brought against the Contractor, including but not limited
to, claims for fraud or misrepresentation, overpayment, defective work, delay damages, and recovery of
termination expenses, the Contractor shall reimburse the Owner and Design Consultant for all costs and
expenses incurred by them relating to such claim, including but not limited to attorneys' fees, audit costs,
accountants' fees, expert witness' fees, additional Design Consultant expenses, additional construction
management expenses, and any other consultant costs.

6.8

SUCCESSORS AND ASSIGNS

6.8.1

The Owner and the Contractor each binds himself, his partners, successors, assigns and legal representatives
to the other party hereto and to the partners, successors, assigns and legal representatives of such other party
in respect to all covenants, agreements and obligations contained in the Contract Documents. The Contractor
shall not assign the Contract or sublet it as a whole without the written consent of the Owner, nor shall the
Contractor assign any moneys due or to become due to him hereunder, without the previous written consent
of the Owner and the Contractor's Surety.
END OF ARTICLE 6
ARTICLE 7
TIME

7.1

DEFINITIONS

7.1.1

Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantial and Final Completion of the Work, as defined in Subparagraph 7.1.3 and 7.1.4, including any
allowances and alternates. The Contractor shall complete his Work within Contract Time, unless the Contract
Time is modified.

7.1.2

The date of commencement of the Work is the date established in a notice to proceed. If there is no notice to
proceed, it shall be the date of the Owner-Contractor Agreement or such other date as may be established
therein. The Contractor shall not commence Work or store materials or equipment on site until written Notice
to Proceed is issued or until the Contractor otherwise receives the Owner's written consent.

7.1.3

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and the Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so the Owner can fully occupy and utilize the Work or designated portion thereof
for the use for which it is intended, with all of the Project's parts and systems operable as required by the
Contract Documents. Only incidental corrective work and any final cleaning beyond that needed for the Owner's
full use may remain for final completion. The issuance of a temporary or final certificate of occupancy shall not,
in itself, constitute Substantial Completion. Educational operational systems such as voice, data, security
cameras, security card readers, security motion detection systems and building automation systems including
functional graphics at the site are required for Substantial Completion.

7.1.4

The date of Final Completion of the work is the date certified by the Design Consultant and the Owner when
the Work is totally complete, to include punch list work, in accordance with the Contract Documents and the
Owner may fully occupy and utilize the work for the use for which it is intended. The issuance of a temporary
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or final certificate of occupancy shall not, in itself, constitute Final Completion.
7.2

DELAYS AND EXTENSIONS OF TIME

7.2.1

The time during which the Contractor or any of its subcontractors delayed in the performance of the Work by
the acts or omissions of the Owner, Design Consultant or their employees or agents, acts of God, unusually
severe and abnormal climatic conditions, fires, floods, epidemics, quarantine restrictions, strikes, riots, civil
commotions or freight embargoes, or other conditions beyond the Contractor's or its subcontractors’ control
and which the Contractor or its subcontractors could not reasonably have foreseen and provided against, shall
be added to the time for completion of the Work (i.e., the Contract Time) stated in the Agreement; provided,
however, that no claim by the Contractor for an extension of time for delays will be considered unless made in
strict compliance with the requirements of this Article and other provisions of the Contract Documents.

7.2.1.1

For excessive inclement weather, the Contract time will not be extended due to reasonably anticipated
inclement weather or for delays in the aftermath of inclement weather, reasonably anticipated or excessive.
The time for performance of this Contract, as stated in the Contract Documents, includes an allowance for
calendar days which may not be available for construction out-of-doors; for the purposes of this Contract, the
Contractor agrees that the number of calendar days per month based on a five-year average shall be
considered reasonably anticipated inclement weather and planned for in the construction schedule per the
Contract. Unless the Contractor can substantiate to the satisfaction of the Owner that there was greater than
the reasonably anticipated inclement weather considering the time from the Notice to Proceed until the date
established for substantial completion using data from the national weather service station noted in the
Supplemental General Conditions or a weather station acceptable to the Owner and that such alleged greater
than reasonably anticipated inclement weather actually delayed the Work or portions thereof which had an
effect upon the Contract time, the Contractor shall not be entitled to an extension of time.
Also, the Contractor agrees that the calculation of the number of excessive inclement weather days shall be
the number of days in excess of the five-year average for each month, in which precipitation exceeded one
tenth (.10) inch, or in which the highest temperature was 32 degrees For less as recorded at the approved
weather station. Rain days from hurricanes and tropical storms not causing damage in the county where the
Project is located shall be deemed inclement weather days.
If the total accumulated number of calendar days lost to excessive inclement weather, from the Notice to
Proceed until the date established for substantial completion, exceeds the total accumulated number to be
reasonably anticipated for the same period from the table above, time for completion will be extended by the
number of calendar days needed to include the excess number of calendar days lost. No extension of time will
be made for days due to excessive inclement weather occurring after the date established for substantial
completion. No change in Contract sum will be authorized because of adjustment of Contract time due to
excessive inclement weather.

7.2.2

Should a time extension be granted for Substantial Completion the date for Final Completion shall be
appropriately adjusted unless specifically stated otherwise.

7.2.3

Neither the Owner nor the Design Consultant shall be obligated or liable to the Contractor or its Subcontractors
for, and the Contractor hereby expressly waives any claims against the Owner and the Design Consultant on
account of any indirect or direct damages, costs or expenses of any nature which the Contractor, its
Subcontractors, or Sub-subcontractors or any other person may incur as a result of any delays, interferences,
changes in sequence or the like, which are reasonable, foreseeable, contemplated, or avoidable by Contractor,
and it is understood and agreed that the Contractor’s sole and exclusive remedy in any such events shall be
an extension of the Contract Time in accordance with the Contract Documents, unless the delays, interferences,
changes in sequence or the like arise solely from or out of any act or omission of the Owner or the Design
Consultant, or their agents, employees, consultants or independent. The Contractor shall not be entitled to any
damages pursuant to this section if there are any concurrent delays for which the Owner and/or the Design
Consultant are not solely responsible.

7.2.4

Subject to other provisions of the Contract, the Contractor may be entitled to an extension of the Contract Time
(but no increase in the Contract Sum) for delays arising from unforeseeable causes beyond the control and
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without the fault or negligence of the Contractor, his Subcontractors or suppliers, unless caused solely by the
Owner or Design Consultant.
7.2.5

The Contractor and its subcontractors shall not be entitled to and hereby expressly waives any extension of time
resulting from any condition or cause unless said claim for extensions of time is made in writing to the Owner
within ten (10) days of the first instance of delay.
END OF ARTICLE 7
ARTICLE 8
PAYMENTS AND COMPLETION

8.1

SCHEDULE OF VALUES

8.1.1

Before the first Application for Payment, the Contractor shall submit to the Owner a schedule of values allocated
to the various portions of the Work.

8.2

APPLICATIONS FOR PAYMENT

8.2.1

Prior to the date for each progress payment established in the Owner-Contractor Agreement, the Contractor,
shall submit to the Owner an itemized Application for Payment including a completed Contractor’s Sales Tax
Report (attached hereto as Appendix A) for all items provided by the Contractor or any Subcontractors included
in the application. The Contractor shall also certify that he has paid all due and payable amounts for which
previous certificates for payment were issued and payments received from the Owner and that the work for
which payment is requested has been completed.

8.2.2

The Owner will retain funds from each progress payment to the maximum extent allowed by N.C. General
Statute 143-134.1 until the Work is finally completed and accepted, whether or not the Owner has occupied
any or all of the Project before such time. If a reduction in retainage has been made or the Owner stops
withholding retainage for any reason, the Owner may increase or commence the retainage as authorized by
N.C. Gen. Stat. 143-134.1.

8.2.3

Owner will be under no obligation to make payment to the Contractor on account of materials or equipment not
incorporated in the Work. Materials once paid for by the Owner become the property of the Owner and may
not be removed from the work site without the Owner's written permission.

8.2.4

The Contractor warrants that title to all Work, materials and equipment covered by an Application for Payment
will pass to the Owner either by incorporation in the construction or upon the receipt of payment by the
Contractor, whichever occurs first, free and clear of all liens, claims, security interests or encumbrances,
hereinafter referred to in this Article 8 as "liens”.

8.2.5

All invoices shall show the following:
.1 Total amount of contract
.2 Amount of change orders
.3 Total value of completed work
.4 Amount retained by Owner
.5 Amount due Contractor

8.3

CERTIFICATES FOR PAYMENT

8.3.1

By signing a Certificate for Payment, the Design Consultant shall not thereby be deemed to represent that it
has made exhaustive or continuous on-site inspections to check the quality or quantity of the Work or that it
has reviewed the construction means, methods, techniques, sequences, or procedures, or that it has made any
examination to ascertain how or for what purpose the Contractor has used the moneys previously paid on
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account of the Contract Sum.
8.4

PROGRESS PAYMENTS

8.4.1

The Contractor shall promptly pay each Subcontractor (including suppliers, laborers, and material-men)
performing labor or furnishing material for the Work, upon receipt of payment from the Owner.

8.4.2

No Certificate for a progress payment, nor any progress payment, nor any partial or entire use or occupancy of
the Project by the Owner, shall constitute an acceptance of any Work not in accordance with the Contract
Documents.

8.4.3

The Contractor shall not submit more than one pay application during any 30-day period.

8.5

PAYMENTS WITHHELD

8.5.1

The Design Consultant may decline to certify payment and may withhold their Certificate in whole or in part, to
the extent the Design Consultant deems necessary to reasonably protect the Owner from loss associated with
unsatisfactory job progress, defective construction, disputed work, claims or any other similar issue. If the
Design Consultant is unable to make representations to the Owner and to certify payment in the amount of the
Application, it will notify the Contractor as provided herein. The Design Consultant may also decline to certify
payment because of subsequently discovered evidence or subsequent observations that may nullify the whole
or any part of any Certificate for Payment previously issued to such extent as may be necessary in its opinion
to protect the Owner from loss.

8.6

FAILURE OF PAYMENT

8.6.1

Payments due and unpaid under the Contract Documents shall not bear interest.

8.7

SUBSTANTIAL COMPLETION

8.7.1

The Date of Substantial Completion of the Work or designated portion thereof is the Date certified by the Design
Consultant and Owner when the Work or a designated portion thereof is sufficiently complete, in accordance
with the Contract Documents, so Owner can fully occupy and utilize the Work for the use for which it is intended,
with all of the Project’s parts and systems operable as required by the Contract Documents. Only incidental
corrective work and any final cleaning beyond that needed for Owner’s full use may remain for Final Completion.
The Contractor shall be solely responsible for the cost to repair or replace any work damaged or destroyed prior
to the Date of Substantial Completion.

8.7.2

When the Design Consultant and the Owner on the basis of an inspection jointly determine that the Work or
designated portion thereof is substantially complete, they will then prepare a Certificate of Substantial
Completion which shall establish the Date of Substantial Completion, shall state the responsibilities of the
Owner and the Contractor for security, maintenance, heat, utilities, damage to the Work, and insurance, and
shall fix the time within which the Contractor shall complete the items listed therein. Warranties required by the
Contract Documents shall commence on the Date of Substantial Completion of the Work or designated portion
thereof unless otherwise provided in the Certificate of Substantial Completion. The Contractor shall provide
operation & maintenance manuals, and operation training to the Owner as required by the Contract Documents
prior to Substantial Completion. The Owner’s occupancy of incomplete work shall not alter the Contractor’s
responsibilities pursuant to this section.

8.7.3

The acceptance of Substantial Completion payment shall constitute a waiver of all claims by the Contractor and
its Subcontractors except those previously made in writing and identified by the Contractor as unsettled at the
time the Contractor submits the Application for Payment for Substantial Completion, and except for the
retainage sums due at final acceptance. The Contractor shall indemnify and hold the Owner harmless against
any claims by its Subcontractors that are waived because they were not made in writing and identified by the
Contractor as unsettled when the Contractor submitted the Application for Payment for Substantial Completion.
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8.7.4

The issuance of the Certificate of Substantial Completion does not indicate final acceptance of the project by
the Owner, and the Contractor is not relieved of any responsibility for the project except as specifically stated
in the Certificate of Substantial Completion.

8.7.5

There will be two inspections by the Design Consultant at Substantial Completion:
.1
.2

To generate a list of items to be completed or corrected before Owner takes possession of the
Work.
To check that the list of items has been completed before issuing Final Payment.

Any additional inspections by the Design Consultant requested by Contractor to complete the Punch List shall
result in money being withheld from the Final Payment to cover the cost of these additional inspections
8.8

FINAL COMPLETION AND FINAL PAYMENT

8.8.1

When the Design Consultant and the Owner find the Work acceptable under the Contract Documents and the
Contract fully performed, they will approve a final Certificate of Payment stating that to the best of their
knowledge, information and belief, and on the basis of their observations and inspections, the Work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor, and noted in said final Certificate, is due and payable, except for an amount
mutually agreed upon for any work remaining incomplete or uncorrected for which the Owner is entitled a credit
under the Contract Documents. If the Design Consultant and the Owner find the Work to be incomplete or
unacceptable, the costs of reinspections shall be paid by the Contractor.

8.8.2

Final Payment shall not become due until the Contractor provides to the Design Consultant and Owner: three
(3) copies of any of the following required:
.1
.2
.3
.4
.5
.6
.7
.8
.9
.10
.11
.12
.13

8.8.3

8.8.4

Final Change Order
Final Application for Payment
Consent of Surety to Final Payment - AIA G707(if applicable)
Contractor’s Affidavit of Release of Liens - AIA G706A
Contractor’s Affidavit of Payment of Debts and Claims - AIA G706;
Certificate of Occupancy (if applicable)
Contractor’s Warranty, notarized
Warranty Summary Sheet with Original Warranties (if not included in O & M Manuals)
Certification Letter from Contractor that no Asbestos-Containing Materials were used on the
project
Final List of Subcontractors (name, address, phone, fax nos.)
Record Drawings (As-Built) - 1 set
Operation and Maintenance Manuals - 3 sets
Other project close-out submittals, as required by the Contract Documents.

Neither the final payment nor the remaining retained percentage shall become due until the Work is free and
clear of any and all liens and the Contractor submits to the Owner:
.1

an affidavit that all payrolls, bills for materials and equipment, and other indebtedness connected with the
Work for which the Owner or his property might in any way be responsible, have been paid or otherwise
satisfied;

.2

if required by the Owner, other data establishing payment or satisfaction of all such obligations, such as
receipts, releases and waivers of liens arising out of the Contract, to the extent and in such form as may
be designated by the Owner; and

.3

As-built drawings, and other project closeout submittals, as required by the Owner.

The making of final payment shall constitute a waiver of all claims by the Owner against the Contractor except
those arising from:

Roofing General Conditions – July 11, 2019

GC-21

Back to Agenda

.1

unsettled liens, and claims against the Owner or the Design Consultant, or their employees, agents, or
representatives,

.2

faulty, defective or non-conforming Work discovered or appearing after Substantial or Final Completion,

.3

failure of the Work to comply with the requirements of the Contract Documents,

.4

terms of any warranties contained in or required by the Contract Documents,

.5

damages incurred by the Owner resulting from lawsuits brought against the Owner, the Design Consultant,
or their agents, employees or representatives because of failures or actions on the part of the Contractor,
his Subcontractors, Sub-subcontractors, or any of their employees, agents or representatives, or

.6

fraud or bad faith committed by the Contractor or any subcontractor or supplier during performance of work
but discovered by Owner after Final Payment.

8.8.5

The acceptance of final payment shall constitute a waiver of all claims by the Contractor except those previously
made in writing and identified by the Contractor as unsettled at the time of the final Application for Payment

8.9

LIQUIDATED DAMAGES

8.9.1

Should the Contractor fail to substantially complete the Work on or before the date stipulated for Substantial
Completion (or such later date as may result from extension of time granted by Owner), he shall pay the Owner,
as Substantial Completion liquidated damages the daily amount stated in the Supplementary Conditions for
each consecutive calendar day that terms of the contract remain unfulfilled beyond the date allowed by the
Contract, which sum is agreed upon as a reasonable and proper measure of damages which the Owner will
sustain per day by failure of the Contractor to complete work within time as stipulated; it being recognized by
the Owner and the Contractor that the injury to the Owner which could result from a failure of the Contractor to
complete on schedule is uncertain and cannot be computed exactly. In no way shall costs for liquidated
damages be construed as a penalty on the Contractor.

8.9.2

For each consecutive calendar day that the Work remains incomplete after the date established for Final
Completion, the Contractor shall pay or Owner will retain the daily amount stated in the Supplementary
Conditions as Final Completion Liquidated Damages from the compensation otherwise to be paid to the
Contractor. This amount is the minimum measure of damages the Owner will sustain due to the delay in the
completion of all remedial work, the delay in the correction of the deficient work, the disruption to the school
and the learning environment, the cost of contract management time and resources, administration time, and
the inability to use the facilities fully. This amount is in addition to the liquidated damages prescribed above for
Substantial Completion.

8.9.3

The amount of liquidated damages set forth above and in the corresponding Supplementary Conditions shall
be assessed cumulatively. The items of cost included in the assessment of liquidated damages are as defined
in the General Conditions. This provision for liquidated damages does not bar Owner's right to enforce other
rights and remedies against Contractor, including but not limited to, specific performance or injunctive relief.

8.10

OWNER'S RIGHT TO OCCUPY INCOMPLETE WORK

8.10.1

Should the Project, or any portion thereof, be incomplete for Substantial or Final Completion at the scheduled
date or dates, the Owner shall have the right to occupy any portion of the Project. In such an event, the
Contractor shall not be entitled to any extra compensation on account of said occupancy by the Owner or by
the Owner's normal full use of the Project, nor shall the Contractor interfere in any way with said normal full use
of the Project. Further, in such an event, the Contractor shall not be entitled to any extra compensation on
account of the Owner's occupancy and use of the Project, nor shall the Contractor be relieved of any
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responsibilities of the Contract including the required times of completion. Such occupancy by the Owner shall
not, in itself, constitute Substantial or Final Completion.
END OF ARTICLE 8
ARTICLE 9
INSURANCE AND BONDS
9.1.1

CONTRACTOR’S INSURANCE AND BONDS
The Contractor shall purchase and maintain in companies properly licensed by the Insurance Department
of the State of North Carolina and acceptable to the Owner such insurance as will protect him, the Owner,
and the Owner’s agents, representatives, and employees from claims which may arise out of or result from
the Contractor’s operations under the Contract, whether such operations be by himself or by any
Subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts
any of them may be liable. Such insurance shall include:

9.1.1.1

9.1.1.2

Worker’s Compensation including Occupational Disease and Employer’s Liability Insurance
.1

Statutory - Amount and coverage as required by State of North Carolina Worker’s Compensation
laws

.2

Employer’s Liability
$1,000,000 Each Accident
$1,000,000 Policy Limit
$1,000,000 Each Employee

Commercial General Liability (Occurrence Form) - The Contractor shall provide during the life of this
Contract such Commercial General Liability (Occurrence Form) Insurance as shall protect Contractor and
any Subcontractor performing work under this Contract from claims for damages for Bodily Injury including
accidental death, as well as from claims for Property Damage which may arise from operations under this
Contract, whether such operations be by himself or by any Subcontractor or by anyone directly or indirectly
employed by either of them. This insurance shall be on the Standard Insurance Services Office, Inc. (ISO)
Commercial Liability Occurrence Form. The Contractor shall procure insurance coverage for direct
operations, sublet work, elevators, contractual liability and completed operations with limits not less than
those stated below:
A Combined Single Limit for Bodily Injury, Property Damage and Personal Injury of:
$2,000,000
$2,000,000
$1,000,000
$1,000,000
$
5,000

General Aggregate (except Products - Completed Operations) Limit
Products - Completed Operations Aggregate Limit
Personal and Advertising Injury Limit
Each Occurrence Limit
Medical Expense

9.1.1.3

Property Damages, including Broad Form Property Damage and Explosion, Collapse, Underground
property damage coverages, and blasting, where necessary.

9.1.1.4

Completed Operations Liability: Continuous coverage in force for one year after completion of Work.

9.1.1.5

Commercial Automobile Insurance, including coverage for owned, non-owned and hired vehicles - with
limits not less than a Combined Single Limit for Bodily Injury and Property Damage of $1,000,000.

9.1.1.6

Umbrella Liability Insurance: Policy to ‘pay on behalf of the Insured’ with Limits of Liability: $1,000,000.
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9.2

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the Work. These Certificates shall contain a provision that coverages afforded under the policies will not
be canceled until at least thirty (30) days prior written notice has been given to the Owner. Failure to
provide such notice shall not limit the liability of the Insurer, its agents or representatives.

9.3

All insurance policies required in this Article, except Worker’s Compensation and Commercial Automobile,
shall name the Owner as additional named insured for the insurance. The Owner shall be included in the
definition of “insured” in the Commercial Automobile Policy.

9.4

Contractor shall not commence work under this Contract until he has obtained all the insurance and bonds
required under Article 5 of this Contract and until such insurance and bonds have been approved by the
Owner, nor shall Contractor allow any subcontractor to commence work on his subcontract until all similar
insurance required of the subcontractor has been so obtained and approved. Approval of the insurance
by Owner shall not relieve or decrease the liability of Contractor hereunder.

9.5

The Commercial General Liability and Workers Compensation Policies provided by Contractor shall have
endorsements waiving subrogation against Owner.

9.6

PROPERTY INSURANCE. Contractor shall provide the following property insurance:

9.6.1

Unless stated otherwise in the Supplemental Conditions, Contractor shall purchase and at all times
maintain such insurance as will protect Contractor, Owner, Subcontractors and Sub-subcontractors from
loss or damage to Work or property in the course of construction, including all machinery, materials and
supplies on the premises or in transit thereto and intended to become a part of the finished work until Final
Completion. This insurance shall be in the form of ‘Builder’s Risk Covered Cause of Loss Form’ to include,
but not limited to, theft, collapse, earth movement and flood. Any deductible provision in such insurance
shall not exceed $5,000.00. Notwithstanding any such deductible provision, Contractor shall remain solely
liable for the full amount of any item covered by such insurance.

9.6.2

If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial
Completion thereof, such occupancy or use shall not commence prior to a time mutually agreed to by
Owner and Contractor, and to which the insurance company or companies providing the property
insurance have consented by endorsement to the policy or policies. This insurance shall not be canceled
or lapsed on account of such partial occupancy or use. Consent of Contractor and of the insurance
company or companies to such occupancy or use shall not be unreasonably withheld.

9.7

Owner shall be under no obligation to review any Certificates of Insurance provided by Contractor, or to
check or verify Contractor’s compliance with any and all requirements regarding insurance imposed by the
Contract Documents. Contractor is fully liable for the amounts and types of insurance required herein and
is not excused should any policy or certificate of insurance provided by Contractor not comply with any
and all requirements regarding insurance imposed by the Contract Documents.

9.8

All insurance companies providing the above insurance shall be licensed by the Insurance Department of
the State of North Carolina and maintain a rating by AM Best or a similar rating company with a minimum
of an “A-” rating.

9.9

PERFORMANCE AND PAYMENT BONDS
“If required by law, or in the Supplemental Conditions or the Contract Documents, Contractor must provide
performance and payment bonds each in the amount of the Contract Sum. Such bonds shall be on forms
acceptable to Owner and issued by surety companies licensed to do business in North Carolina and having
a rating of at least AM Best “A” rating. Contractor may, at its option, make deposit in the form of certified
check with Owner in lieu of the performance and payment bonds in an amount equal to the Contract Sum
for each such bond, for a total of 200% of the Contract Sum.”
END OF ARTICLE 9
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ARTICLE 10
CHANGES IN THE WORK
10.1

CHANGE ORDERS

10.1.1

The Owner may, at any time, by written order designated or indicated to be a Change Order, make any
change or modification in the Work or add to the Work within the general scope of the Contract.

10.2

OWNER DIRECTED CHANGES REQUIRING AN INCREASE IN CONTRACT SUM.

10.2.1

If the Change in the Work will result in an increase in the Contract Sum, the Owner shall have the right to require
the performance thereof on a lump sum basis, a unit price basis or a time and material basis, all as hereinafter
more particularly described (the right of the Owner as aforesaid shall apply with respect to each such Change
in the Work).
If the Owner elects to have the Change in the Work performed on a lump sum basis, its election shall be based
on a lump sum Proposal which shall be submitted by the Contractor to the Owner within seven (7) days of the
Contractor's receipt of a request therefore (but the Owner's request for a lump sum Proposal shall not be
deemed an election by the Owner to have the Change in the Work performed on a lump sum basis). The
Contractor's Proposal shall be itemized and segregated by labor and materials for the various components of
the Change in the Work (no aggregate labor total will be acceptable) and shall be accompanied by signed
Proposals of any Subcontractors who will perform any portion of the Change in the Work and of any persons
who will furnish materials or equipment for incorporation therein. The Proposal shall also include the
Contractor's estimate of the time required to perform said changes. The Contractor shall provide any
documentation that may be requested by the Owner or Architect to support the change proposal, including but
not limited to payroll records, insurance rates, material quotes, and rental quotes. The Change Proposal Forms
attached as Appendix B shall be used to submit change proposals on the Project.
The portion of the Proposal relating to labor, whether by the Contractor's forces or the forces of any of its
Subcontractors, may include reasonably anticipated gross wages of job site labor, including foremen, who will
be directly involved in the Change in the Work (for such time as they will be so involved), plus payroll costs
(including premium costs of overtime time, if overtime is anticipated, Social Security, Federal or State
unemployment insurance taxes and fringe benefits required by collective bargaining agreements entered into
by the Contractor or any such Subcontractor in connection with such labor) and up to fifteen percent (15%) of
such anticipated gross wages, but not payroll costs, as overhead and profit for the Contractor or any such
Subcontractor, as applicable (said overhead and profit to include all supervision except foremen). Payroll costs
are limited to 39% of the net pay of the worker.
The portion of the Proposal relating to materials may include the reasonably anticipated direct costs to the
Contractor or to any of its Subcontractors of materials to be purchased for incorporation in the Change in the
Work, plus transportation and applicable sales and use taxes and up to fifteen percent (15%) of said direct
material costs as overhead and profit for the Contractor or any such Subcontractor (said overhead and profit to
include all small tools), and may further include the Contractor's and any of its Subcontractor's reasonably
anticipated rental costs in connection with the Change in the Work (either actual or discounted local published
rates), plus up to eight percent (8%) thereof as overhead and profit for the Contractor or any such
Subcontractors, as applicable. The Contractor shall provide an itemized breakdown of all transportation and
shipping costs, including receipts documenting the expenses. Notwithstanding the above, overhead and profit
shall not be applied to any sales tax paid for any purpose or to any transportation or shipping costs incurred by
the Contractor or any subcontractor. If any of the items included in the lump sum Proposal are covered by unit
prices contained in the Contract Documents, the Owner may, if it requires the Change in the Work to be
performed on a lump sum basis, elect to use these unit prices in lieu of the similar items included in the lump
sum Proposal, in which event an appropriate deduction will be made in the lump sum amount prior to the
application of any allowed overhead and profit percentages. No overhead and profit shall be applied to any
unit prices.
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The lump sum Proposal may include up to eight percent (8%) of the amount which the Contractor will pay to
any of its Subcontractors for Changes in the Work as overhead and profit for the Contractor. The Contractor
shall not be reimbursed for the costs of the Subcontractors’ Payment and Performance Bonds, as such bonding
is not required by the Owner.
10.2.2

In the event that the Contractor fails to submit his Proposal within the designated period, the Owner may order
the Contractor to proceed with the Change to the Work and the Contractor shall so proceed. The Owner shall
unilaterally determine the reasonable cost and time to perform the Work in question, which determination shall
be final and binding upon the Contractor. The Contractor may dispute such action in accordance with the Article
15.

10.2.3

In the event that the parties are unable to agree as to the reasonable cost and time to perform the Change in
the Work based upon the Contractor's Proposal and the Owner does not elect to have the Change in the Work
performed on a time and material basis, the Owner may choose to make a determination of the reasonable cost
and time to perform the Change in the Work, based upon its own estimates, the Contractor's submission or a
combination thereof. A Construction Change Directive shall be issued in this case for the amounts of cost and
time determined by the Owner and shall become final and binding upon the Contractor, subject to Contractor’s
right to dispute such action in accordance with Article 10.9. Owner has the right to direct by Construction
Change Directive a Change in the Work, which is the subject of such Change Order. Failure of the parties to
reach agreement regarding the cost and time of the performing the Construction Change Directive, shall not
relieve the Contractor from performing the Change in the Work promptly and expeditiously.

10.2.3.1

The Owner reserves the right to reject the Contractor's Proposal for a Change in the Work and to elect to
perform said Work using a Separate Contractor. Under such circumstances, all provisions of Article 6 shall be
in force.

10.2.4

If the Owner elects to have the Change in the Work performed on a time and material basis, the same shall be
performed, whether by the Contractor's forces or the forces of any of its Subcontractors or Sub-subcontractors,
at actual cost to the entity performing the Change in the Work (without any charge for administration, clerical
expense, supervision or superintendence of any nature whatsoever, including foremen, or the cost, use or rental
of tools or plant), plus fifteen percent (15%) thereof as the total overhead and profit (except that said fifteen
percent (15%) shall not be applied against any payroll costs, as set forth in Paragraph 10.2.1.) The Contractor
shall submit to the Owner daily time and material tickets, on a daily basis to include the identification number
assigned to the Change in the Work, the location and description of the Change in the Work, the classification
of labor employed (and names and social security numbers), the materials used, the equipment rented (not
tools) and such other evidence of cost as the Owner may require. The Owner may require authentication of all
time and material tickets and invoices by persons designated by the Owner for such purpose. The failure of
the Contractor to secure any required authentication shall, if the Owner elects to treat it as such, constitute a
waiver by the Contractor of any Claim for the cost of that portion of the Change in the Work covered by a nonauthenticated ticket or invoice; provided, however, that the authentication of any such ticket or invoice by the
Owner shall not constitute an acknowledgment by the Owner that the items thereon were reasonably required
for the Change in the Work.

10.2.5

No overhead and profit will be paid by the Owner on account of a Change in the Work except as specifically
provided in Section 10.2. Overhead and profit, as allowed under Section 10.2, shall be deemed to include all
costs and expenses which the Contractor or any of its Subcontractors may incur in the performance of a Change
in the Work and which are not otherwise specifically recoverable by them pursuant to Section 10.2.

10.3

CONTRACTOR NOTICE OF CHANGE

10.3.1

If the Contractor or any of its Subcontractors asserts that any event or occurrence has caused a change in or
addition to the Work which change causes an increase or decrease in the Contractor's or its Subcontractors’
cost or the time required for the performance of any part of the Work under the Contract, including Work not
affected directly by the change, the Contractor shall, within ten (10) days of such event, give the Owner written
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notice as herein required. Said notice shall include the instructions or circumstances that are the basis of the
claim and the Contractor's best estimate of the cost and time involved.
10.3.2

If the Contractor intends to assert a claim under this Article, he must, within ten (10) days after receipt of a
written Change Order under Subparagraph 10.2.1 above or the furnishing of a written notice under
Subparagraph 10.3.1, submit to the Owner a written statement setting forth the specific nature and cost of such
claim, unless this period is extended by the Owner. The statement of claim hereunder may be included in the
notice under Subparagraph 10.3.1 above. The statement of claim shall include all direct, indirect and impact
costs associated with the change, as well as the Contractor's estimate of the schedule impact of the change, if
any. The Contractor and its subcontractors shall not be entitled to reimbursement for any claims that are not
filed in strict conformance with this Article. The Contractor shall indemnify and hold the Owner harmless against
any claims by Subcontractors that are waived because they are not filed in strict conformance with this Article.

10.3.3

If the parties are unable to agree to the reasonable cost and time to perform the Change, or are unable to agree
as to whether a change occurred, the Owner shall make a unilateral determination as described in Article 10.2.2.
The Contractor shall proceed pursuant to the provisions of that Article.

10.4

GENERAL PROVISIONS RELATED TO CHANGES

10.4.1

The Contractor shall not be entitled to any amount for indirect costs, damages or expenses of any nature,
including, but not limited to, so-called "impact" costs, labor inefficiency, wage, material or other escalations
beyond the prices upon which the proposal is based and to which the parties have agreed pursuant to the
provisions of Article 10, and which the Contractor, its Subcontractors or Sub-subcontractors or any other person
may incur as a result of delays, interferences, suspensions, changes in sequence or the like, for whatever
cause, whether reasonable or unreasonable, foreseeable or unforeseeable, or avoidable or unavoidable, arising
from the performance of any and all changes in the Work performed pursuant to this Article 10, unless the delay
is caused solely by the Owner or its agent. It is understood and agreed that the Contractor's sole and exclusive
remedy in such event shall be recovery of his direct costs as compensable hereunder and an extension of the
Contract Time, but only in accordance with the provisions of the Contract Documents. The phrase “Owner or
its agent” as used in this Agreement, does not include the Prime Contractors or their Subcontractors.

10.4.2

No claim by the Contractor hereunder shall be allowed if asserted after final payment under this Contract. No
claim relating to or flowing from a particular change shall be allowed after execution of the Change Order relating
to that change or commencement of the change by the Contractor.

10.5

CHANGES REQUIRING A DECREASE IN CONTRACT SUM.

10.5.1

If the Change in the Work will result in a decrease in the Contract Sum, the Owner may request a quotation by
the Contractor of the amount of such decrease for use in preparing a Change Order. The Contractor's quotation
shall be forwarded to the Owner within ten (10) days of the Owner's request and, if acceptable to the Owner,
shall be incorporated in the Change Order. If not acceptable, the parties shall make every reasonable effort to
agree as to the amount of such decrease, which may be based on a lump sum properly itemized, on unit prices
stated in the Contract Documents and/or on such other basis as the parties may mutually determine. If the
parties are unable to so agree, the amount of such decrease shall be the total of the estimated reduction in
actual cost of the Work, as determined by the Owner in its reasonable judgment, plus fifteen percent (15%)
thereof as overhead and profit.

10.6

DISPUTES REGARDING CHANGES.

10.6.1

If any dispute should arise between the parties with respect to an increase or decrease in the Contract Sum or
an expansion or contraction in the Contract Time as a result of a Change in the Work, the Contractor shall not
suspend performance of a Change in the Work or the Work itself unless otherwise so ordered by the Owner in
writing. The Owner shall, however, pay to the Contractor up to the Owner's reasonable estimated value of the
Change in the Work, regardless of the dispute, if said Change in the Work results in an increase in the Contract
Sum; and the Owner shall have the right to decrease the Contract Sum up to the Owner's reasonable estimated
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value of the Change in the Work, regardless of the dispute, if said Change in the Work results in a decrease in
the Contract Sum.
10.7

MINOR CHANGES IN THE WORK

10.7.1

The Owner shall have authority to order minor changes in the Work not involving an adjustment in the Contract
Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such
changes shall be effected by written order, and shall be binding on the Owner and the Contractor. The
Contractor shall carry out such written orders promptly.

10.7.2

The Contractor shall not perform any changes in the Work unless authorized in writing by the Design Consultant
or Owner.

10.8

DIFFERING SITE CONDITIONS

10.8.1

Should the Contractor encounter subsurface and/or latent conditions at the site materially differing from those
shown on the drawings or indicated in the specifications or differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided for in this contract, he shall immediately
give notice to the Owner of such conditions before they are disturbed. The Owner and the Design Consultant
shall thereupon promptly investigate the conditions and if they find that they materially differ from those shown
on the drawings or indicated in the specifications, they shall at once make such changes in the drawings and/or
specifications as they may find necessary. Any increase or decrease of cost resulting from such changes shall
be adjusted in the manner provided herein for adjustments as to extra and/or additional work and changes.
However, neither the Owner nor the Design Consultant shall be liable or responsible for additional work, costs
or changes to the work due to material differences between actual conditions and any geotechnical, soils and
other reports, surveys and analyses made available for the Contractor's review.

10.9

CLAIMS AND DISPUTE RESOLUTION

10.9.1

Definition. A Claim is a demand or assertion by the Contractor seeking, as a matter of right, adjustment or
interpretation of Contract terms, payment of money, extension of time or other relief with respect to the terms
of the Contract. The term “Claim” also includes other disputes and matters in question from the Contractor
arising out of or relating to the Contract. Claims must be initiated by written notice. The responsibility to
substantiate Claims shall rest with the Contractor.

10.9.2

Time Limits on Claims. Claims by Contractor must be initiated within 10 days occurrence of the event giving
rise to such Claim or within 10 days after the Contractor first recognizes the condition giving rise to the Claim,
whichever is later. Claims must be initiated by written notice to the Design Consultant (if there is one) and the
other party.

10.9.3

Continuing Contract Performance. Pending final resolution of a Claim except as otherwise agreed in writing or
as otherwise provided in the Contract Documents, the Contractor shall proceed diligently with performance of
the Contract and the Owner shall continue to make undisputed payments in accordance with the Contract
Documents.

10.9.4

Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the Contract Sum, written
notice as provided herein shall be given before proceeding to execute the Work. Prior notice is not required for
Claims relating to an emergency endangering life or property when the giving of such notice would increase the
risk of injury or damage to persons or property.

10.9.5

Claims for Additional Time. If the Contractor wishes to make Claim for an extension of the dates set for
Substantial or Final Completion, written notice as provided herein shall be given. The Contractor’s Claim shall
include an estimate of cost and of probable effect of delay on progress of the Work. In the case of a continuing
delay, only one Claim is necessary. Contractor bears the burden of proving it is entitled to an extension of time.
Unless Contractor meets this burden, Liquidated Damages shall be assessed automatically.
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10.9.6

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the relevant period of time, could not have been
reasonably anticipated and had an adverse effect on the scheduled construction.

10.9.7

Resolution of Claims and Disputes. Claims, including those alleging an error or omission by the Design
Consultant, shall be referred initially to the Design Consultant for decision, if there is a Design Consultant with
Contract Administration duties which include Claims resolution; otherwise, such Claims by Contractor shall
initially be referred to the Owner. An initial decision by such Design Consultant (or Owner as applicable) shall
be required as a condition precedent to mediation or litigation of all Claims by the Contractor arising prior to the
date final payment is due, unless 30 days have passed after the Claim has been referred to the Design
Consultant (or Owner as applicable) with no decision having been rendered. The Design Consultant (or Owner
as applicable) will not decide disputes between the Contractor and persons or entitles other than the Owner.

10.9.8

The Design Consultant (or Owner as applicable) will review Claims and within ten days of the receipt of the
Claim take one or more of the following actions: (1) request additional supporting data from the claimant or a
response with supporting data from the other party, (2) reject the Claim in whole or in part, (3) approve the
Claim, (4) suggest a compromise, or (5) advise the parties that the Design Consultant is unable to resolve the
Claim if the Design Consultant lacks sufficient information to evaluate the merits of the Claim or if the Design
Consultant concludes that, in the Design Consultant’s sole discretion, it would be inappropriate for the Design
Consultant to resolve the Claim.

10.9.9

Upon receipt of the response or supporting data, if any, the Design Consultant (or Owner as applicable) will
either reject or approve the Claim in whole or in part.

10.9.10

The Design Consultant (or Owner as applicable) will approve or reject Claims by written decision, which shall
state the reasons therefor and which shall notify the parties or any change in the Contract Sum or Contract
Time, or both. The approval or rejection of a Claim by the Design Consultant (or Owner as applicable) shall be
final and binding on the parties but subject to mediation and litigation.

10.9.11

When a written decision of the Design Consultant (or Owner as applicable) states that (1) the decision is final
but subject to mediation and litigation and (2) a demand for mediation of a Claim (if required by Owner’s Dispute
Resolution Procedures) or the commencement of a lawsuit (if mediation is not required as a pre-condition to
litigation in Owner’s Dispute Resolution Procedures) covered by such decision must be made or done within 30
days after the date on which the party making the demand (or filing the lawsuit) receives the final written
decision, then failure to demand mediation in writing (if required) or file the lawsuit within said 30 days’ period
shall result in the Design Consultant’s (or Owner’s as applicable) decision becoming final and binding upon the
Owner and Contractor. If the Design Consultant (or Owner as applicable) renders a decision after litigation
proceedings have been initiated, such decision may be entered as evidence, but shall not supersede litigation
proceedings unless the decision is acceptable to all parties concerned.

10.9.12

In the event of a dispute, the Owner, Contractor, and other parties involved in the Project shall utilize the Dispute
Resolution Procedures adopted by Owner pursuant to N.C.G.S. §143-128(g), if applicable. Owner’s Dispute
Resolution Procedures are as follows:
These Procedures are applicable to the resolution of disputes with amounts in controversy in excess of
$15,000.00 arising between or among any parties involved in Owner’s construction and repair Projects,
including the Design Consultant and the Contractors, and the first and lower tier subcontractors, on Claims
arising out of the contract or construction process. In no event shall the Owner be subject to arbitration
proceedings pursuant to these Procedures. Unless otherwise specified in these Procedures, if there is any
conflict between these Procedures and the other provisions of the Contract Documents, the terms of these
Procedures control.
Any Claim as defined in the Contract Documents or any dispute between parties to a construction contract
involving the Project, other than the Owner’s claims, except those Claims which are waived shall be subject to
nonbinding mediation as a condition precedent to the institution of legal proceedings by any party, except that
any party may institute legal proceedings in order to meet any applicable statute of limitations or similar
deadlines prior to engaging in nonbinding mediation.
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The parties shall endeavor to resolve their claims by nonbinding mediation, which, unless the parties mutually
agree otherwise, shall be in accordance with rules established by Owner if Owner is a party to the mediation.
If Owner is not a party to the mediation, the mediation shall be conducted in accordance with rules established
by the parties to the mediation. The parties to the mediation shall share the cost of mediation equally. The
mediation shall be held in the place where the project is located unless another location is mutually agreed
upon. Agreements reached in mediation shall be enforceable as settlement agreements in any court having
jurisdiction thereof.
10.9.13

All suits in law or equity between the Owner and the Contractor arising out of the Contract shall be heard in the
appropriate court of justice in the county where the Project is located.
END OF ARTICLE 10
ARTICLE 11
CORRECTION OF WORK

11.1

CORRECTION OF WORK

11.1.1

The Contractor shall promptly reconstruct, replace or correct all Work rejected by the Design Consultant as
defective or as failing to conform to the Contract Documents or as not in accordance with the guarantees and
warranties specified in the Contract Documents whether observed before or after Substantial Completion and
whether or not fabricated, installed or completed. The Contractor shall bear all costs of correcting such rejected
Work, including compensation for the Design Consultant's and the Owner's additional construction
management services made necessary thereby.

11.1.2

The Contractor, unless removal is waived by the Owner, shall remove from the site all portions of the Work
which are defective or non-conforming, or if permitted or required, he shall correct such work in place at his
own expense promptly after receipt of notice, and such rejected Work shall not thereafter be tendered for
acceptance unless the former rejection or requirement for correction is disclosed.

11.1.3

If the Contractor does not proceed with the correction of such defective or non-conforming Work within a
reasonable time fixed by written notice from the Owner, the Owner may either (1) by separate contract or
otherwise replace or correct such Work and charge the Contractor the cost occasioned the Owner thereby and
remove and store the materials or equipment at the expense of the Contractor, or (2) terminate this Contract
for default as provided in Paragraph 12.3. If the Contractor does not pay the cost of such replacement or
correction and the removal and storage within ten (10) days thereafter, the Owner may upon ten (10) additional
days' written notice sell such Work at auction or at private sale and shall account for the net proceeds thereof,
after deducting all the costs that should have been borne by the Contractor, including compensation for
additional services of the Design Consultant and the Owner made necessary thereby. If such proceeds of sale
do not cover all costs, which the Contractor should have borne, the difference shall be charged to the Contractor
and an appropriate Change Order shall be issued. If the payments then or thereafter due the Contractor are
not sufficient to cover such amount, the Contractor shall pay the difference to the Owner.

11.1.4

The Contractor shall bear the cost of making good all work of the Owner or separate contractors destroyed or
damaged by such correction or removal.

11.1.5

Nothing contained in this Paragraph 11.1 shall be construed to establish a period of limitation with respect to
any other obligation, which the Contractor might have under the Contract Documents, including Paragraph 3.5
hereof. The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the specific obligation of the Contractor to correct the Work, and has no relationship
to the time within which his obligation to comply with the Contract Documents may be sought to be enforced,
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nor to the time within which proceedings may be commenced to establish the Contractor's liability with respect
to his obligations other than specifically to correct the Work.
END OF ARTICLE 11
ARTICLE 12
TERMINATION OF THE CONTRACT
12.1

TERMINATION BY THE CONTRACTOR

12.1.1

If the Work is stopped for a period of sixty (60) days under an order of any court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Subcontractor or their agents or employees
or any other persons performing any of the Work under a contract with the Contractor, then the Contractor may,
upon seven (7) additional days' written notice to the Owner and the Design Consultant, terminate the Contract
and recover from the Owner payment on a quantum merit basis, for all Work executed. The Contractor shall
not be entitled to collect and hereby expressly waives, any profit on work not performed or any damages related
to that portion of the Contract, which has been terminated.

12.2

TERMINATION FOR CONVENIENCE OF THE OWNER

12.2.1

The Owner may, at any time upon ten (10) days' written notice to the Contractor which notice shall specify that
portion of the Work to be terminated and the date said termination is to take effect, terminate (without prejudice
to any right or remedy of the Owner) the whole or any portion of the work for the convenience of the Owner.
The Contractor's sole remedy, in the event of such termination, will be the allowable termination costs permitted
by Article 12.4. Contractor shall include termination clauses identical to Article 12 in each of his Subcontracts.

12.3

DEFAULT TERMINATION

12.3.1

Subject to the provisions of Paragraph 2.3.1, ten (10) days after written notice is mailed to the Contractor, the
Owner may terminate (without prejudice to any right or remedy of the Owner or any subsequent buyer of any
portion of the Work) the employment of the Contractor and his right to proceed either as to the whole or any
portion of the Work required by the Contract Documents and may take possession of the Work and complete
the Work by contract or otherwise in any one of the following circumstances:
.1

if the Contractor refuses or fails to prosecute the work or any separable part thereof with such diligence as
will ensure the Substantial or Final Completion of the Work within the Contract Time or fails to complete
the Work or remedy a default within said period;

.2

if the Contractor is in material default in carrying out any provisions of the Contract for a cause within his
control;

.3

if the Contractor fails to supply a sufficient number of properly skilled workmen or proper equipment or
materials;

.4

if the Contractor fails to make prompt payment to Subcontractors or for materials or labor, unless he
otherwise provides the Owner satisfactory evidence that payment is not legally due;

.5

if the Contractor disregards laws, permits, ordinances, rules, regulations or orders of any public authority
having jurisdiction, or fails to follow the instructions of the Owner;

.6

if the Contractor substantially violates any provisions of the Contract Documents; or
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.7

if the Contractor refuses or fails to properly schedule, plan, coordinate and execute the Work, as specified
herein, so as to perform the Work within the specified Milestone and Completion dates, or to provide
scheduling or related information, revisions and updates as required by the Contract Documents.

12.3.2

If, after the Contractor has been terminated for default pursuant to Paragraph 12.3, it is determined that none
of the circumstances set forth in Subparagraph 12.3.1 exist, then such termination shall be considered a
termination for convenience pursuant to Paragraph 12.2 In such case, the Contractor's sole remedy will be the
costs permitted by Article 12.4.

12.3.3

If the Owner so terminates the employment of the Contractor, the Contractor shall not be entitled to receive any
further payment until the Work is finished. If the unpaid balance of the compensation is to be paid to the
Contractor hereunder shall exceed the expense of so completing the Work (including compensation for
additional managerial, administrative, consultant and inspection services and any damages for delay) such
excess shall be paid to the Contractor.

12.3.4

If such expenses shall exceed the unpaid balance, the Contractor shall be liable to the Owner for such excess.
If the right of the Contractor to proceed with the Work is partially or fully terminated, the Owner may take
possession of and utilize in completing the Work such materials, appliances, supplies, plant and equipment as
may be on the site of the terminated portion of the Work and necessary for the completion of the Work. If the
Owner does not fully terminate the right of the Contractor to proceed, the Contractor shall continue to perform
the part of the work that is not terminated.

12.4

ALLOWABLE TERMINATION COSTS

12.4.1

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, then the Owner shall
only be liable to the Contractor for those costs reimbursable to the Contractor in accordance with Subparagraph
12.4.2, plus a markup of ten percent for profit and overhead on the actual fully accounted costs recovered under
12.4.2; provided however, that if there is evidence that the Contractor would have sustained a loss on the entire
Contract had it been completed, no profit shall be included or allowed hereunder and an appropriate adjustment
shall be made reducing the amount of the settlement to reflect the indicated rate of loss.

12.4.1.1

After receipt of a Notice of Termination, the Contractor shall submit to the Owner his termination claim, in the
form and with certification prescribed by the Owner. Such claim shall be submitted promptly but in no event
later than three (3) months from the effective date of termination, unless one or more extensions in writing are
granted by the Owner upon request of the Contractor made in writing within such three (3) month period or
authorized extension thereof. However, if the Owner determines that the facts justify such action, he may
receive and evaluate any such termination claim at any time after such three (3) month period or any extension
thereof. Upon failure of the Contractor to submit his termination claim within the time allowed, the Owner may
determine, on the basis of information available to him, the amount, if any, due to the Contractor by reason of
the termination.

12.4.2

If the Owner terminates the whole or any portion of the Work pursuant to Paragraph 12.2, the Owner shall pay
the Contractor the amounts determined by the Owner as follows:
.1

an amount for supplies, services, or property accepted by the Owner pursuant to Clause 12.5.1.6 or sold
or acquired pursuant to Clause 12.5.1.7 and not heretofore paid for, and to the extent provided in the
Contract such amount shall be equivalent to the aggregate price for such supplies or services computed
in accordance with the price or prices specified in the Contract, appropriately adjusted for any saving of
freight or other charges; and

.2

the total of:
(1)

the cost incurred in the performance of the Work terminated, including initial costs and preparatory
expense allocable thereto, but exclusive of any costs attributable to supplies or services paid or to be
paid for under Clauses 12.4.2.1 or 12.4.2.2.(2);
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.3

12.4.3

(2)

the cost of settling and paying claims arising out of the termination of Work under Subcontracts or
orders, pursuant to Clause 12.5.1.5, which are properly chargeable to the terminated portion of the
Work (exclusive of amounts paid or payable on account of completed items of equipment delivered
or services furnished by Subcontractors or vendors prior to the effective date of the notice of
termination), which amounts shall be included in the costs payable under (1) above; and

(3)

the reasonable costs of settlement, including accounting, legal, clerical and other expenses
reasonably necessary for the preparation of settlement claims and supporting data with respect to
the terminated portion of the Work and for the termination and settlement of Subcontracts thereunder,
together with reasonable storage, transportation and other costs incurred in connection with the
protection or disposition of property allocable to the Contract.

Provided, however, that neither the Owner nor the Design Consultant will be liable for payments to
subcontractors pursuant to Article 12.4.2.2 unless each subcontract contains termination provisions
identical to those set forth in Article 12. The Owner and the Design Consultant will not be liable to the
Contractor or any of his subcontractors for any costs associated with termination if the subcontract of the
party involved does not include the proper termination clauses.

In arriving at any amount due the Contractor pursuant to Paragraph 12.4, there shall be deducted the following:
.1

all unliquidated advance or other payments on account theretofore made to the Contractor applicable to
the terminated portion of the Contract;

.2

any claim which the Owner may have against the Contractor;

.3

such amount as the Owner determines to be necessary to protect the Owner against loss because of
outstanding or potential liens or claims; and

.4

the agreed price for, or the proceeds of sale of, any materials, supplies or other things acquired by the
Contractor or sold, pursuant to the provisions of Clause 12.5.1.7, and not otherwise recovered by or
credited to the Owner.

12.4.4

The total sum to be paid to the Contractor under Paragraph 12.4 shall not exceed the Contract Sum as reduced
by the amount of payments otherwise made or to be made for Work not terminated and as otherwise permitted
by the Contract. Except for normal spoilage, and except to the extent that the Owner shall have otherwise
expressly assumed the risk of loss, there shall be excluded from the amounts payable to the Contractor, as
provided in Subparagraph 12.4.2, the fair value, as determined by the Owner, of property which is destroyed,
lost, stolen or damaged so as to become undeliverable to the Owner, or to a buyer pursuant to Clause 12.5.1.7.

12.4.5

If the Owner terminates the whole or any part of the Work pursuant to Paragraph 12.3, the Owner may procure,
upon such terms and in such manner as the Owner may deem appropriate, supplies or services similar to those
so terminated, and the Contractor shall be liable to the Owner for any excess costs for such similar supplies or
services. The Contractor shall continue the performance of the Contract to the extent not terminated hereunder.

12.5

GENERAL TERMINATION PROVISIONS

12.5.1

After receipt of a notice of termination from the Owner, pursuant to Paragraph 12.2 or 12.3, and except as
otherwise directed by the Owner, the Contractor shall:
.1

stop Work under the Contract on the date and to the extent specified in the notice of termination;

.2

place no further orders or subcontracts for materials, services or facilities, except as may be necessary for
completion of such portion of the work under the Contract as is not terminated;

.3

terminate all orders and subcontracts to the extent that they relate to the performance of Work terminated
by the notice of termination;
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.4

at the option of the Owner, assign to the Owner in the manner, at the times and to the extent directed by
the Owner, all of the rights in the contracts so terminated, in which case the Owner shall have the right, at
his discretion, to settle or pay any or all claims arising out of the termination of such orders and
subcontracts;

.5

settle all outstanding liabilities and all claims arising out of such termination or orders and subcontracts,
with the approval or ratification of the Owner, to the extent he may require, which approval or ratification
shall be final for all the purposes of this Article;
transfer title and deliver to the entity or entities designated by the Owner, in the manner, at the times and
to the extent directed by the Owner to the extent specifically produced or specifically acquired by the
Contractor for the performance of such portion of the Work as had been terminated, the following:

.6

.7

(1)

the fabricated or unfabricated parts, Work in process, partially completed supplies and equipment,
materials, parts, tools, dies, jigs and other fixtures, completed Work, supplies and other material
produced as part of, or acquired in connection with the performance of, the Work terminated by the
notice of termination; and

(2)

the completed or partially completed plans, drawings, information, releases, manuals and other
property related to the Work and which, if the Contract had been completed, would have been
required to be furnished to the Owner;

use his best efforts to sell, in the manner, at the times, to the extent and at the price or prices directed or
authorized by the Owner, any property of the types referred to in Clause 12.5.1.6; provided, however, that
the Contractor:
(1)

shall not be required to extend credit to any buyer, and

(2)

may acquire any such property under the conditions prescribed by and at a price or prices approved
by the Owner; and provided further that the proceeds of any such transfer or disposition shall be
applied in reduction of any payments to be made by the Owner to the Contractor under the Contract
or shall otherwise be credited to the Contract Sum covered by the Contract or paid in such other
manner as the Owner may direct;

.8

complete performance of such part of the Work as shall not have been terminated by the notice of
termination; and

.9

take such action as may be necessary, or as the Owner may direct, for the protection and preservation of
the property related to the Contract, which is in the possession of the Contractor, and in which the Owner
has or may acquire an interest.

12.5.2

The Contractor shall, from the effective date of termination until the expiration of three (3) years after final
settlement under the Contract, preserve and make available to the Owner, at all reasonable times at the office
of the Contractor, but without direct charge to the Owner, all his books, records, documents and other evidence
bearing on the costs and expenses of the Contractor under the Contract and relating to the Work terminated
hereunder, or, to the extent approved by the Owner, photographs, micro-photographs or other authentic
reproductions thereof.

12.5.3

If the termination, pursuant to Paragraph 12.2, be partial, the Contractor may file with the Owner a claim for an
equitable adjustment of the price or prices specified in the Contract relating to the continued portion of the
Contract (the portion not terminated by the notice of termination), and such equitable adjustment as may be
agreed upon shall be made in such price or prices. Any claim by the Contractor for an equitable adjustment
under this Subparagraph must be asserted within six (6) months from the effective date of the notice of
termination.
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12.5.4

The Contractor shall refund to the Owner any amounts paid by the Owner to the Contractor in excess of costs
reimbursable under Paragraph 12.4.

12.5.5

The Contractor shall be entitled to only those damages and that relief from termination by the Owner as
specifically provided in Article 12.
END OF ARTICLE 12
END OF GENERAL CONDITIONS
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CONTRACTOR’S SALES TAX REPORT
N.C. STATE & LOCAL SALES TAXES PAID
OWNER:
CONTRACTOR:
ADDRESS:
VENDOR TAX
WAS PAID TO

MATERIAL
PURCHASED

PROJECT:
FOR PERIOD FROM:
TO: ___________________________________________
ADDRESS

INVOICE
NUMBER

DATE

INVOICE
AMOUNT

TAXABLE
AMOUNT

N.C.
TAX

COUNT
Y TAX

NAME OF
COUNTY

TOTAL
I hereby certify that, during the period stated above, all North Carolina sales and use taxes have been paid for the materials, supplies, fixtures, and equipment
purchased during that period which have become a part of, or annexed to, a building or structure erected, altered or repaired for the Owner. I further certify
that the vendors from whom the property was purchased, the dates and numbers of the invoices covering the purchases, the total amount of the invoices of each
vendor, the North Carolina sales and use taxes paid thereon, and the cost of property withdrawn from warehouse stock and North Carolina sales or use taxes
paid thereon are as set forth above during the time period noted above.
Sworn to and subscribed before me,
Signed:

________________________________

This the ____ day of ___________, 20____
Print Name:

______________________________________
Notary Public

_____________________________

Seal
Title:___________________________________

My Commission Expires: ____________
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Appendix B-1
CHANGE PROPOSAL FORM
Time and Material / Unit Price Estimate
Project:
Contract:
Contractor:

Proposal #:
Project #:
Contractor #:

Description of change:

Materials & Labor
Estimated cost of labor & materials including shipping, overtime, payroll taxes and
insurance, and overhead and profit.
Maintain accurate records for billing purposes.

SUBTOTALS

Unit Price Work
Estimated quantity of units required less allowance units not used, times the established
unit cost.
Maintain accurate records for billing purposes. Third party records may be required.

Equipment Rental
Estimated cost of equipment rental including shipping, taxes and overhead and profit.
Maintain accurate records for billing purposes.
Subcontractors
Estimated cost of subcontracts including all subcontractor expenses.
Maintain accurate records for billing purposes.

Subtotal of Proposal

* TOTAL NOT TO EXCEED CHANGE PROPOSAL ESTIMATE
Time Extension Requests: ___ day(s) Schedule Activity # Affected: _________
The Contractor agrees to perform the work outlined in this change proposal for an amount that shall not exceed the amount stated
above and in accordance with the Contract documents if the work is authorized by the Owner. If the price to perform the work is
expected to exceed the above stated amount, a new change proposal form for the additional work is required.

* Actual amount paid will be based on actual documented expenses.
Contractor's Signature: ____________________________________________

Date: ____________

Approval Recommended by Design Consultant: _______________________

Date: ____________

Owner's Representative Approval: ___________________________________

Date: ____________
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Appendix B-2
CHANGE PROPOSAL FORM
Project:

Proposal #:

Contract:

Project #:

Contractor:

Contractor #:

Description of change:

Materials

(Attach list with Qty, Item, Unit $, Unit mh, Total mh, OT mh, Total $)

SUBTOTALS

1 Total Direct Cost of Materials
2 Overhead & Profit on Item 1.
(15% maximum, includes small tools & consumables)
3 Sales Tax
4 Shipping & Transportation
Labor
5 Total Manhours:

MH @

/hr.

6 Overhead & Profit on Item 5.
(15% maximum on straight labor cost, not premium portion)
(O & P includes supervisor's time)
7 Payroll Taxes & Insurance
Equipment Rental

%

(Include quotes)

8 Equipment Rental
9 Overhead & Profit on Item 8 (6% maximum).
Subcontractors

(Include quotes with material & equipment backup)

10 Subcontractors
11 Overhead & Profit on Item 10 (6% maximum).
Subtotal of Proposal

TOTAL OF CHANGE PROPOSAL
Time Extension Requests: ____ day(s) Schedule Activity # Affected: ___________
The Contractor agrees to perform the work outlined in this change proposal for the amount specified above and in accordance with the
Contract documents if the work is authorized by the Owner.
Contractor's Signature: ______________________________________________

Date: ________________

Approval Recommended by Design Consultant: _________________________

Date: ________________

Owner's Representative Approval: ____________________________________

Date: ________________
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SECTION SC
SUPPLEMENTAL CONDITIONS

GENERAL CONDITIONS
Document GC, GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION,
constitutes the General Conditions of this Contract, and is hereinafter called "General
Conditions." The General Conditions are further revised and supplemented by the provisions
of these Supplemental Conditions. The General Conditions and the Supplemental Conditions
are applicable to all of the Work under this contract and shall apply to the Contractor and all
Subcontractors and Sub-subcontractors.
SUPPLEMENTS:
The following supplements modify, change, delete, or add to the General Conditions. Where
any article of the General Conditions is modified or any paragraph deleted, subparagraph or
clause thereof is modified, or deleted by these supplements, the unaltered provisions of such
article, paragraph, subparagraph or clause shall remain in effect. If there is a discrepancy
between the General Conditions and these Supplemental Conditions, the Supplemental
Conditions shall control.

ARTICLE 3 – CONTRACTOR
ADD THE FOLLOWING TO PARAGRAPH 3.21:
3.21

The Owner’s policies are available for review at www. bcswan.net.
ARTICLE 7 – TIME

ADD THE FOLLOWING TO THE END OF THE FIRST PARAGRAPH IN 7.2.1.1:
The Parties agree that the weather station applicable to this Project shall be the one located at
ILM, Wilmington, NC.
ARTICLE 8 – PAYMENTS AND COMPLETION
ADD THE FOLLOWING TO PARAGRAPH 8.9:
8.9.1

Substantial Completion Liquidated Damages shall be the sum of five hundred dollars ($500)
per calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.1
of the General Conditions.

8.9.2

Final Completion Liquidated Damages shall be the sum of five hundred dollars ($500) per
calendar day, and this amount shall be assessed in accordance with Subparagraph 8.9.2 of
the General Conditions.

ADD THE FOLLOWING PARAGRAPH 8.11:
8.11.1

The schedule below contains certain specific dates in addition to date of Notice to Proceed and
Time for Completion. These dates shall be adhered to and are the last acceptable dates unless
modified by mutual agreement between the Contractor and the Owner. All dates indicate
midnight unless otherwise stipulated. The only exceptions to this schedule are defined in the
General Conditions under Paragraph 7.2 DELAYS AND EXTENSIONS OF TIME.

Section SC, Roofing Supplemental Conditions (7/11/19)
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Notice of Intent to Award – May 5, 2021
Return of Owner Contractor Agreement by Contractor – May 10, 2021
Notice to Proceed – June 2, 2021
Substantial Completion- September 6, 2021
Completion of all Commissioning - September 15, 2021
8.11.2

The Owner reserves the right to withhold the issuance of Notice to Proceed by up to forty-five
(45) days. For each day that Notice to Proceed is withheld pursuant to this Subparagraph, the
dates established for Substantial Completion and Final Completion shall be adjusted. The
contractor shall not be entitled to additional compensation if the owner withholds the issuance
of Notice to Proceed pursuant to this Subparagraph.
ARTICLE 9 – INSURANCE AND BONDS

ADD THE FOLLOWING TO PARAGRAPH 9.9:
9.9

Separate performance and payment bonds in the total amount of the Contract are required for
Contract amounts in excess of $300,000.
ARTICLE 10 – CHANGES IN WORK

ADD THE FOLLOWING NEW PARAGRAPH 10.9.14:
10.9.14

Additional services and dispute resolution services by the Design Consultant shall be paid by
the Contractor at the rate of two hundred and fifty dollars ($250) per hour.

ADD THE FOLLOWING NEW PARAGRAPH 10.9.15:
10.9.15

The Owner’s Dispute Resolution Policy required by N.C.G.S. § 143-128(f1) is contained in
Policy 9020 (www.bcswan.net). The Dispute Resolution Policy is also included in the bid and
contract documents.
END OF SUPPLEMENTAL CONDITIONS
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BID TABULATION

Owner Name:

Brunswick County Schools

Project Name:

Center of Applied Sciences and Technology Roof
Replacement

Bid Due Date:

May 4, 2021

Bid Due Time:

2:00 PM

Bidders

RMA

Bid
Bond

MWBE A
or B

4.00

Soprema

x

A

$

5.00

Soprema

x

B

$ 10.00

$

4.00

Soprema

x

B

$ 11.15

$

3.25

Soprema

x

B

$ 12.00

$

8.00

$

5.00

Soprema

x

A

$1.50

$ 15.00

$ 19.00

$

3.00

Soprema

x

A

$3.00

$

$ 12.00

$

5.00

Siplast

x

A, B & D

Base Bid

UP-1

AAR of North Carolina, Inc.

$281,200.00

$3.00

$

3.00

$

9.00

$

Coastal Commercial Roofing Co., Inc.

$286,995.00

$2.75

$

4.00

$

7.00

Curtis Construction Co.

$319,800.00

$3.00

$

5.00

Highland Roofing Company

$307,989.00

$3.25

$

5.00

Tecta America Carolinas, LLC.

$551,391.00

$3.50

Owens Roofing, Inc.

$291,624.00

Industrial Contract Service Corp

$269,863.00

I hereby certify that this is a true tabulation of bids received.

Paul Whitley, RRO, CDT
Project Manager

5/4/2021
Date

UP-2

6.00

UP-3

UP-4
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Back to Agen
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive

Bolivia, North Carolina 28422

___
___
___
_X_
___
___
___
___

Phone: 910-253-2900

Fax: 910-253-2983

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

Date:

May 18, 2021

To:

Brunswick County Board of Education

From:

Susan Rutledge

Subject:

Approval of Design Build Method of Project Delivery for HVAC Improvements
funded by NCDPI CRRSA-ESSER

Background
Part of the approved NCDPI CRRSA-ESSER Program (Covid Relief program) 2021 funds
improvements to mechanical systems and building systems (for example new windows) that
enhance indoor air quality. Staff has identified the attached list of improvements that will
enhance indoor air quality, improve comfort measures and reduce operating cost associated
with operating and maintaining building systems. Brunswick County Schools will allocate
$10M to mechanical system improvements with ESSER funding. The attached list includes
more projects than $10M will build. These projects will stay in the queue to be completed as
capital funds or bond funds allow.
It is important that any new equipment work seamlessly with our existing building automation
controls. Mechanical systems today - by design and code - bring in significantly more fresh
air than systems installed under older building codes. Increased fresh air then, brings with it
the need to have dehumidification capability. It is important that the operating sequence of
the system and the equipment is designed with the right combinations to handle humidity;
and at the same time control the increased cost that can be incurred by reducing it.
Mechanical renovations are complex and much of work will need to be done during school
shutdowns. System commissioning/testing/documentation will be required to ensure peak
operation. These factors and an opportunity to speed up the timeline leads staff to conclude
the best method of project delivery is to use state approved Design Build. State statutes
encourage the Board approve criteria that defines when this method of project delivery is
appropriate; and encourages the Board review and approve that the project/program in
question meets those criteria before a design build method is used.

Board Members: Harry E. Lemon, Jr., Chairperson • Steven P. Barger, Vice-Chairperson • Gerald D. Benton, Jr • David M. Robinson • Robin A. Moffitt
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Dr. Jerry Oates, Superintendent
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Explanation
Design-Build Step 1 – Establishing Criteria for Design Build Suitability
The Board must approve written criteria for determining when the design-build method is
appropriate for a project. The criteria for approval must address the following six factors:
Criteria1. The unit’s ability to “adequately and thoroughly” define the project requirements in
the RFP;
Criteria 2. Time constraints for project delivery;
Criteria 3. The unit’s ability to ensure that a quality project can be delivered;
Criteria 4. The availability of qualified staff or outside consultants experienced in designbuild to manage and oversee the project;
Criteria 5. Good faith efforts to comply with historically underutilized business participation
requirements; and
Criteria 6. The criteria used by staff, including a cost-benefit analysis of using design-build in
lieu of traditional construction bidding methods.
Design-Build Step 2 - Applying the criteria HVAC improvements for improved air quality
The Board must consider the organization’s ability to administer a Design Build project
based on the six criteria established and approve the design-build delivery method for use
on the Leland Middle School mechanical replacement project.
Criteria 1. The Operations Division has professional personnel that are both qualified
and experienced to thoroughly define project requirements and professional purchasing,
finance and legal personnel are on staff to assist in the review and development of an
RFQ.
Criteria 2. Funding is available through NCDPI CRRSA-ESSER Program. Work needs to
occur during summer breaks, school holidays and after school hours to maintain
acceptable classroom conditions. Using the Design Build process provides the best
measure to ensure that product is available when needed as the Design Build team (which
includes BCS staff) controls design and product selection. Additionally, using a single
provider for design, permitting and installation streamlines any questions that may arise
during permitting.
Criteria 3. The Operations Division has professional and experienced personnel to ensure
that the Design Build firm provides a quality project within the budget.
Criteria 4. The Operations Division has experienced personnel that are knowledgeable in
managing a project using design build. Installation of artificial turf at the three is high
schools and the Chief Operations Officer participated in a large renovation of an occupied
science museum done through Design Build.
Criteria 5. Board policy for inclusion of HUB will be shared in the RFQ and responders will
be expected to comply with Board policy. This will be an equal part of evaluated selection
criteria.
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Criteria 6. The budget for this project is $10M. Using Design Build gives the school system
more control over system design and product selection which is desired as it lowers training
cost and lowers cost of parts required on hand. Building commissioning will be a required
part of the project. The Design Build contractor is wholly responsible for meeting the
required system operating parameters set by the school system. Additionally, there is likely
some savings to be realized by using a faster method of delivery which should slightly
lessen ongoing escalation costs.

Action Requested
1. Approve these projects meet the criteria required by state statute for using Design
Build and authorize staff to move forward with the use of this project delivery method.
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BRUNSWICK COUNTY SCHOOLS
35 Referendum Drive ∙ Bolivia, North Carolina 28422 ∙

___
___
_
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_X_
___

Phone: 910-253-2900 ∙

Board Presentation
Report to the Board
Consent Agenda
Action Agenda
Discussion Agenda
Confidential Agenda
Information Item
Announcement

To:

Operations Committee

From:

Susan Rutledge

Date:

June 7, 2021

Re:

Contingency Allowances Monthly Distribution Report

Fax: 866-291-7891

__ Approved
__ Denied
__ Deferred
Attest: Clerk to the Board
___________________
Date_______________

West Brunswick High School Addition and ROTC
Budget and Schedule
• Project budget
• Contingency balance
• Project is on schedule and within Budget

$8,330,361.00
$ 163,330.72

May’s contingency allowance usage is $0.00.
North Brunswick High School additions and JROTC Building
Budget and Schedule
• Project budget
• Contingency Balance
• Project is on schedule and within Budget

$8,890,041.00
$ 156,020.05

May’s contingency allowance usage is $0.00.
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The Coast – Culinary Arts and Automotive Technology Centers
Budget and Schedule
• Project budget
• Change Order
• New Project budget
• Contingency Balance
• Additional Days - 41
• Project is on schedule and within Budget
May’s contingency allowance usage is $43,170.00.
▪ Furnish and install Dais Furniture
▪ Landscape around handicap ramp
▪ Add data drop lines
▪ May connex box rental for automotive equip.
▪ Frame, drywall and paint bulkheads on the
East, West and North walls
West Brunswick High School Fieldhouse
Budget and Schedule
• Project budget
• Contingency Balance
• Project is on schedule and within Budget
May’s contingency allowance usage is $6,673.00.
▪ Demo existing pole vault track
▪ Delete 2 projectors
▪ Add dedicated circuit for the HVAC control panel
▪ Extend roof membrane over parapet wall
▪ Modify fascia around high roof
▪ Additional fencing to increase space in
front of concession stand
Waccamaw K-2 Building Replacement
Budget and Schedule
• Project budget
• Contingency Balance
• Project is on schedule and within Budget
May’s contingency allowance usage is 0.00.

$3,840,834.00
$ 278,149.00
$4,118,983.00
$
52,203.00

$36,518.00
$ 1,941.00
$ 1,401.00
$ 156.00
$ 3,154.00

$3,327,400.00
$ 43,620.53

$
$
$
$
$

1,308.00
(1,719.00)
467.00
2,487.00
2,323.00

$

1,806.00

$4,922,484.00
$ 123,576.52

